
 
 

Extract from document 1: policy briefing to ministers regarding consultation of Lord Bracadale’s Review of Hate Crime 
Legislation recommendations - 02/10/18. 
 
The second came from a recommendation made by the Scottish Parliament’s Justice Committee during their Stage 1 considerations 
of the Offensive Behaviour at Football and Threatening Communications (Repeal) (Scotland) Bill.  The Committee heard evidence 
from a number of sources which suggested that the lack of a legal definition of the term “sectarianism” was a hindrance to police and 
prosecutors in pursuing cases of abusive sectarian behaviour.  A short-life working group was established to consider whether this 
could be achieved; the technical obstacles to achieving it; and what a legal definition could look like.  The findings of the working 
group has formed the basis of the section on sectarianism which is included within this consultation exercise.  This will provide the 
evidence on whether a definition should be adopted and the scope of that definition.  
 
 
LORD BRACADALE’S RECOMMENDATIONS 
 

No. Recommendation Overview Proposal 

13 Stirring up of hatred offences should be 
introduced in respect of each of the protected 
characteristics including any new protected 
characteristics. 

In Scotland there are statutory offences of 
stirring up hatred in relation only to race due 
to the repeal of the Offensive Behaviour at 
Football and Threatening Communications 
(Scotland) Act 2012 which, under section 6, 
had a stirring up of hatred offence of general 
application in relation to religion.   
 
Lord Bracadale stated new offences should 
be introduced in respect of the other 
protected characteristics, in addition to race.  
 
He concluded that adding further 
characteristics to stirring up offences would 
not breach article 10 ECHR and was 

We propose to accept Lord 
Bracadale’s recommendation. 
 
We ask respondents if they 
agree with our proposed 
approach.  



preferable as it avoided a hierarchy of 
protected characteristics.  

16 A protection of freedom of expression 
provision similar to that in sections 29J and 
29JA of the Public Order Act 1986 and section 
7 Offensive Behaviour at Football and 
Threatening Communications Act should be 
included in any new legislation relating to 
stirring up offences. 

In the context of stirring up hatred, Lord 
Bracadale recommended that a protection 
of freedom of expression should be 
included, specifically on grounds of religion 
or sexuality. 
 
 

This is a complex issue and 
there are alternative views.  We 
therefore remain open-minded 
and will seek views to help 
assess the merits of the 
recommendation. 
 
We ask respondents if they 
agree with Lord Bracadale’s 
recommendation that there 
should be a protection of 
freedom of expression provision 
for any offence concerning 
stirring up hatred on grounds of 
religion or sexual orientation.   

19 No statutory replacement for section 1 of the 
Offensive Behaviour at Football and 
Threatening Communications (Scotland) Act 
2012 is required. 
 
I do not consider it necessary to create any 
new offence or statutory aggravation to tackle 
hostility towards a sectarian identity (insofar as 
that is different from hostility towards a 
religious or racial group) at this stage.  
 
The conclusions of the working group which 
has been appointed to consider whether and 
how sectarianism should be defined in law will 
provide Scottish Ministers and Parliament with 

Lord Bracadale explored the impact of the 
repeal of section 1 of the Offensive 
Behaviour at Football and Threatening 
Communications (Scotland) Act 2012.  Lord 
Bracadale concluded that existing law 
(Breach of the Peace and Section 38 of the 
Criminal Justice and Licensing (Scotland) 
Act 2010), with the appropriate statutory 
aggravation, is adequate to deal with 
criminal behaviour at regulated football 
matches in Scotland and there is no 
requirement to replace section 1.  
 
The Working Group on Defining 
Sectarianism in Scots Law concluded that 

This recommendation links to 
the report of the Working Group 
on Defining Sectarianism in 
Scots Law.  
 
We therefore propose to set out 
the three options identified by 
the working group and ask if 
people agree, disagree or are 
unsure.   
 
[REDACTED – out of scope]   



the basis to debate how and best to deal with 
offences of a sectarian nature in due course. 
The debate might include consideration of 
whether any such offences should be classed 
as a form of hate crime or treated as 
something distinct.  

there were three options which could be 
adopted to defining sectarianism in Scots 
criminal law.  
 
Option 1: Maintain the status quo using 
existing offences and aggravations based 
on religion and race (i.e. take no further 
legislative action to define sectarianism in 
Scots Law).  Lord Bracadale’s review 
supported this approach. 
 
Option 2: Introduce new criminal legislation 
to address offences motivated by sectarian 
hostility. 
 
Option 3: Develop a new statutory 
aggravation of sectarian prejudice.  The 
Working Group supported this approach. 

 
 



Stirring up Hatred – Meeting   
 

Background 
 

 Recommendations 13, 14, 15 and 16.  
 

 Lord Bracadale defines stirring up hatred as conduct which encourages others to 
hate a particular group. In the context of stirring up hatred, the intention of the 
perpetrator is that hatred of the group as a whole is aroused in other persons. Hate 
is primarily relevant, not as the motive for the crime, but as a possible effect of the 
perpetrator’s conduct. 
 

 Recommendation 13: Stirring up of hatred offences should be introduced in respect 
of each of the protected characteristics including any new protected characteristics.  
 

 Lord Bracadale also recommends there should be a new statutory aggravation 
based on gender hostility (recommendation 9) and age hostility (recommendation 
10).  
 

 If recommendations 9 and 10 are adopted, then, in line with recommendation 13, 
distinct stirring up of hatred offences require to be introduced for: 

o Race (if sections 18-22 of the Public Order Act 1986 are repealed); 
o Religion; 
o Disability; 
o Sexual orientation; 
o Transgender identity; 
o Gender; and 
o Age.  

 
 The rationale for having standalone stirring up offences offered by Lord Bracadale 

is that stirring up of hatred strikes at a more serious spectrum of conduct, distinct 
from the kind of behaviour captured using an existing baseline offence 
accompanied by a statutory aggravation: intrinsically morally wrong; carries the 
potential for real harm on whole groups/communities; serves an important 
symbolic/educational value; Lord Bracadale considers value of specific offence as 
it would represent a particularly egregious conviction.  

 
Issues to consider when taking forward 
 
Scope  

 
 Currently in Scotland there are statutory offences of stirring up hatred in relation only 

to race - sections 18-22 of the Public Order Act 1986. 
 Should stirring up offences be extended to all protected characteristics, including any 

new ones?  
 Or a more restrictive approach? E.g. extending only to religion and sexual orientation, 

with the repeal of section 6 OBFTCA arguably leaving a gap in the law & noting stirring 
up of religious hatred and hatred on grounds of sexual orientation are offences in the 
rest of the UK. 
[REDACTED – Out of Scope] 
[REDACTED – Out of Scope] 
[REDACTED – Out of Scope] 



Thresholds  
 
 Recommendation 14.  
[REDACTED – Out of Scope] 
 
Revision and consolidation 
 
 Recommendation 15 
[REDACTED – Out of Scope] 

 
Tension with Freedom of Expression 
 

 Recommendation 16:  A protection of freedom of expression provision similar to 
that in sections 29J and 29JA of the Public Order Act 1986 and section 7 of the 
Offensive Behaviour at Football and Threatening Communications (Scotland) Act 
2012 should be included in any new legislation relating to stirring up offences. 

 Lord Bracadale observes a stirring up offence may target behaviour which would 
not otherwise be criminal, contrary to the baseline offence/statutory aggravator 
approach, where the underlying conduct itself is criminal. 

[REDACTED – Out of Scope] 
[REDACTED – Out of Scope] 
[REDACTED – Out of Scope] 

 
Summary 
 
Keys issues in brief:  
 
1. Do we agree legislative provision should be made for standalone stirring up of hatred 

offences? If so,   
[REDACTED] 
[REDACTED] 
[REDACTED] 
 
 

 
 
 
 

[REDACTED] 
Criminal Justice Division 
[REDACTED] 



Extracts from document 3: policy briefing to Cabinet Secretary regarding 
stirring up of hatred offences 27/03/19. 
 
Currently, stirring up of hatred on the grounds of religion and sexual orientation are 
already offences in England and Wales by virtue of sections 29A to 29N of the 1986 
Act. Although, there are significant differences in approach between these offences, 
and those relating to racial hatred in sections 18 to 22 of the 1986 Act.  
 
The repeal of section 6 of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 (“the OBFTCA”), which provided for an offence 
of stirring up religious hatred in Scotland, has also left a gap in Scots law in this 
regard. 
 
Lord Bracadale considered both of these options during the course of his review. He 
noted that in England and Wales, the threshold for the stirring up offences in relation 
to religion and sexual orientation are different to those for race. First, the conduct or 
material require to be ‘threatening’ rather than ‘threatening, abusive or insulting’. The 
same was true of the offence concerning the stirring up of religious hatred in the 
OBFTCA, prior to its repeal.  Secondly, intention to stir up hatred is required; a 
likelihood that it will be stirred up is not sufficient. Lord Bracadale notes in his final 
review report when the UK government introduced the stirring up offences in relation 
to religion and sexual orientation the Bills contained both legs of intention and 
likelihood, however, when the Bill was in the House of Lords the likelihood leg was 
removed by amendment and the government did not attempt to reinstate it.  
 
Freedom of Expression – Recommendation 16 
 
Option 1: adopt Lord Bracadale’s Recommendation 16 and include a protection of 
freedom of expression provision similar to that in sections 29J and 29JA of the 1986 
Act and section 7 of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012 (OBFTCA) in any new legislation relating to 
stirring up offences. 
 
Under recommendation 16 Lord Bracadale proposes the inclusion of a protection of 
freedom of expression provision similar to that in sections 29J and 29JA of the 1986 
Act and section 7 of the OBFTCA. 
 
 
 



Document 4 - Policy briefing on progress and development to inform content of the bill to Cabinet Secretary for Justice and 
Cabinet Secretary for Communities and Local Government – 28/03/19 
 
 

Policy Area Consultation issues and questions  Comments on policy position 

Section 5 
Sectarianism 

Lord Bracadale’s Recommendation 19 
No statutory replacement for section 1 of the Offensive Behaviour at 
Football and Threatening Communications (Scotland) Act 2012 is 
required.  I do not consider it necessary to create any new offence or 
statutory aggravation to tackle hostility towards a sectarian identity 
(insofar as that is different from hostility towards a religious or racial 
group) at this stage. 
The conclusions of the working group which has been appointed to 
consider whether and how sectarianism can be defined in law will 
provide Scottish Ministers and Parliament with the basis to debate how 
best to deal with offences of a sectarian nature in due course.  That 
debate might include consideration of whether any such offences should 
be classed as a form of hate crime or treated as something distinct. 
 
Q12. Do you think there is a need for sectarianism to be specifically 
addressed and defined in hate crime legislation? 
 
Q13. If your response to question 12 was yes, do you think a statutory 
aggravation relating to sectarianism should be created and added to 
Scottish hate crime legislation?  
Q14. If yes to question 12, do you think a standalone offence relating to 
sectarianism should be created and added to Scottish hate crime 
legislation? 
 
Q15. If your response to question 12 was yes, do you agree with the 
Working Group that sectarianism should be defined in Scots Law in 
terms of hostility based on perceived Roman Catholic or Protestant 
denominational affiliation of the victim and/or perceived British or Irish 
citizenship, nationality or national origins of the victim? 

Further policy advice to follow on this section.  The 
roadshows found mixed views on whether a statutory 
aggravation on sectarianism should be introduced, and 
mixed views on the definition that was proposed by the 
Working Group on Defining Sectarianism in Scots Law, 
including some views that the definition should be 
extended to include sectarianism across other religions.  
Other views recognised that sectarianism needed to be 
tackled, but that it was an issue to be tackled through non-
legislative routes, such as education.  As noted 
previously, if sectarianism is to be included in this Bill, 
then the timetable for the Bill will need to be reconsidered.       



 
Q16. If you disagree with the Working Group's proposed definition of 
sectarianism, what do you believe should be included in a legal definition 
of sectarianism? 
 
Q17. The Scottish Government recognises that legislation on its own will 
not end sectarianism. What else do you feel could be done to address 
sectarianism? 

Section 8 
Stirring up of 
hatred 

Lord Bracadale’s Recommendation 13 
Stirring up of hatred offences should be introduced in respect of each of 
the protected characteristics including any new protected 
characteristics. 
 
Lord Bracadale’s Recommendation 14 
Any new stirring up of hatred offences should (a) require conduct which 
is threatening or abusive; and (b) include a requirement (i) of an intention 
to stir up hatred, or (ii) that having regard to all the circumstances hatred 
in relation to the particular protected characteristic is likely to be stirred 
up thereby. 
 
Lord Bracadale’s Recommendation 15 
The current provisions in relation to stirring up racial hatred under the 
Public Order Act 1986 should be revised and consolidated in a new Act 
containing all hate crime and stirring up of hatred legislation. 
Any replacement for the stirring up of racial hatred provisions should (a) 
require conduct which is threatening or abusive; and (b) include a 
requirement (i) of an intention to stir up hatred, or (ii) that having regard 
to all the circumstances hatred in relation to the particular protected 
characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 16 
A protection of freedom of expression provision similar to that in sections 
29J and 29JA of the Public Order Act 1986 and section 7 OBFTCA 
should be included in any new legislation relating to stirring up offences. 

Further policy advice has been provided on this section 
by [REDACTED] on 27 March.  
 
[REDACTED – not in scope] 
 
[REDACTED] 
 



  
Q23. Do you agree with Lord Bracadale’s recommendation that stirring 
up of hatred offences should be introduced in respect of each of the 
protected characteristics including any new protected characteristics?’ 
 
Q24. Do you agree with Lord Bracadale’s recommendation that any new 
stirring up hatred offences should require that the conduct is ‘threatening 
or abusive’? (If not, what do you think the threshold should be for the 
offence to be committed?) 
 
Q25. Do you think that the existing provisions concerning the stirring up 
of racial hatred should be revised so they are formulated in the same 
way as the other proposed stirring up hatred offences? 
(This would mean that the offence would apply where the behaviour is 
‘threatening or abusive’, but not where it is only ‘insulting’.) 
 
Q26. Do you agree with Lord Bracadale’s recommendation that there 
should be a protection of freedom of expression provision for offences 
concerning the stirring up of hatred? 
(If you answered yes to the previous question, do you have any 
comments on what should be covered by any such ‘protection of 
freedom of expression’ provision?) 
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Document 5 – Extracts of policy briefing to Cabinet Secretary for Justice on 
sectarian aggravation – 30/04/19 
 
Background 
 
The Justice Committee called on the Scottish Government to give consideration to 
introducing a legal definition of “sectarianism” in Scots law to aid police and prosecutors 
(recommendation in their Stage 1 report on the Offensive Behaviour at Football and 
Threatening Communications (Repeal) (Scotland) Bill). 
 
An independent working group was formed with Professor Duncan Morrow as chair in early 
2018 in response to this recommendation. The group began their work as Lord Bracadale 
was reaching the end of his review of Hate Crime legislation. 
 
The remit of Lord Bracadale’s review was to consider whether existing hate crime 
legislation represented the most effective approach for the justice system to deal with 
criminal conduct motivated by hatred, malice, ill-will or prejudice.  
 
Overall the Scottish Government welcomed Lord Bracadale’s review and accepted his 
recommendation to consolidate all Scottish hate crime legislation into one new hate crime 
statute. Our approach for amending hate crime legislation in Scotland is based on the need 
for:  
 

 Standardisation and consistency of approach across the protected 
characteristics, apart from where there is good reason to justify an exception; 

 

 A move towards a more equal and inclusive society; and 
 

 Future proofing of the legislation to reflect society in Scotland in the 21st Century, 
and ensuring as far as possible hate crime legislation is fit for the future. 

 
Within Lord Bracadale’s Report on the Independent Review of Hate Crime Legislation, 
published in May 2018, he recommended that statutory aggravations based on protected 
characteristics should continue to be the core feature of how hate crimes are prosecuted 
in Scotland. He considered whether a sectarian aggravation should be introduced based 
on the recommendation of the Justice Committee to consider a legal definition of 
sectarianism in Scots law when discussing the repeal of the Offensive Behaviour at 
Football and Threatening Communications (Scotland) Act 2012 (the 2012 Act). 
 
In his report, Lord Bracadale noted that Parliament was clear that in repealing section 1 
(offensive behaviour at football) of the 2012 Act it considered that pre-existing criminal law 
could deal with behaviour covered by section 1 of that Act. He concluded that:  
 

‘No statutory replacement for section 1 of the Offensive Behaviour at Football and 
Threatening Communications (Scotland) Act 2012 is required.’ 

 
‘I do not consider it necessary to create any new offence or statutory aggravation 
to tackle hostility towards a sectarian identity (insofar as that is different from 
hostility towards a religious or racial group) at this stage. The conclusions of the 
working group which has been appointed to consider whether and how 
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sectarianism can be defined in law will provide Scottish Ministers and Parliament 
with the basis to debate how best to deal with offences of a sectarian nature in 
due course. That debate might include consideration of whether any such offences 
should be classed as a form of hate crime or treated as something distinct.’ 

 
Following Lord Bracadale’s report, the Working Group on Defining Sectarianism in Scots 
Law (the Working Group) published their findings on the 14 November 2018, the Working 
Group concluded that:  

 
‘there is merit in properly labelling offences as being motivated by sectarian 
prejudice. We conclude that the status quo – and Lord Bracadale’s review 
proposals – both fail to capture the intersectional reality of sectarian prejudice in 
modern Scotland, which is characterised not only by religious antipathy based on 
perceived Christian denominational affiliation, but also hostility expressed in terms 
of perceived British or Irish national origins and citizenship, or a combination of 
the two. Not only would this intersectional aggravator name and better capture the 
reality of modern sectarian prejudice in the field of criminal law, we believe it may 
also have advantages for police and prosecutors in properly labelling, charging 
and prosecuting offending involving the demonstration of sectarian hostility.’ 

 
Following both Lord Bracadale’s findings and those of the Working Group, the question 
remains on whether a new aggravation based on sectarian identity is introduced and, if so, 
should a definition of sectarianism also be formulated or should it remain undefined, 
allowing a potential definition to be developed through cases in court.  
  
Stirring Up Of Hatred Offence 
 
In his review Lord Bracadale also considered statutory offences of stirring up hatred. 
Currently in Scotland, stirring up offences relate to race only. Prior to its repeal the 2012 
Act, did provide additional stirring up of hatred offences in Scotland: which included types 
of behaviour in relation to a regulated football match which comprised stirring up of hatred 
in respect of all the protected characteristics under section 1 (colour; race; nationality 
(including citizenship); ethnic or national origins; sexual orientation; transgender identity; 
and disability), and, under section 6 there was a form of stirring up of hatred offence in 
relation to religion. 
 
Through his consideration of the stirring up of hatred offences Lord Bracadale concluded 
that they should be introduced in respect of each of the protected characteristics including 
any new protected characteristics so that parity is established and a hierarchy of protected 
characteristics is avoided. 
 
The Working Group acknowledged Lord Bracadale’s findings on the extension of stirring 
up offences and concluded that: 
 

‘If a sectarian prejudice aggravator was, as we recommend, incorporated into a 
consolidated hate crime Bill, the logic of codification and consolidation – married 
with Lord Bracadale’s strong recommendation that there should be no internal 
hierarchy among protected characteristics – would weigh in favour of introducing 
a new offence of stirring up sectarian hatred alongside the proposed offences of 
stirring up hatred on grounds including race, gender and sexuality.’ 
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The Working Group also recommended that the development of any new stirring up 
offence to be ‘undertaken with extreme care, with particular regard to free expression and 
the need for appropriately high legal thresholds to justify criminal sanctions’. They 
referenced the safeguards highlighted in Lord Bracadale’s recommendations that any new 
offences must incorporate explicit recognition of the right to free expression under the 
European Convention on Human Rights and stirring up offence should be subject to a 
defence that it is reasonable in all the circumstances. Lord Bracadale’s recommendations 
on stirring up offences are part of parallel work that you are considering following 
submission on 27 March 2019. 
 
[REDACTED – out of scope] 
 
[REDACTED] 
 
 
 



 
 

Extract from document 6: policy briefing to ministers regarding content of the Hate Crime Bill – 06/08/19. 
 
 

Policy Area Consultation issues and questions  Comments on policy position 

Section 5 
Sectarianism 

Lord Bracadale’s Recommendation 19 
No statutory replacement for section 1 of the Offensive Behaviour 
at Football and Threatening Communications (Scotland) Act 2012 is 
required.  I do not consider it necessary to create any new offence 
or statutory aggravation to tackle hostility towards a sectarian 
identity (insofar as that is different from hostility towards a 
religious or racial group) at this stage. 
The conclusions of the working group which has been appointed to 
consider whether and how sectarianism can be defined in law will 
provide Scottish Ministers and Parliament with the basis to debate 
how best to deal with offences of a sectarian nature in due course.  
That debate might include consideration of whether any such 
offences should be classed as a form of hate crime or treated as 
something distinct. 
 
Q12. Do you think there is a need for sectarianism to be specifically 
addressed and defined in hate crime legislation? 
 
Q13. If your response to question 12 was yes, do you think a 
statutory aggravation relating to sectarianism should be created 
and added to Scottish hate crime legislation?  
Q14. If yes to question 12, do you think a standalone offence 
relating to sectarianism should be created and added to Scottish 
hate crime legislation? 
 

Further policy advice to follow on this section.  
The consultation found mixed views on whether 
a statutory aggravation on sectarianism should 
be introduced, and mixed views on the definition 
that was proposed by the Working Group on 
Defining Sectarianism in Scots Law, including 
some views that the definition should be 
extended to include sectarianism across other 
religions.  Other views recognised that 
sectarianism needed to be tackled, but that it 
was an issue to be tackled through non-
legislative routes, such as education.  As noted 
previously, if sectarianism is to be included in 
this Bill, then the timetable for the Bill will need 
to be reconsidered.    
 
[REDACTED]      



Q15. If your response to question 12 was yes, do you agree with 
the Working Group that sectarianism should be defined in Scots 
Law in terms of hostility based on perceived Roman Catholic or 
Protestant denominational affiliation of the victim and/or perceived 
British or Irish citizenship, nationality or national origins of the 
victim? 
 
Q16. If you disagree with the Working Group's proposed definition 
of sectarianism, what do you believe should be included in a legal 
definition of sectarianism? 
 
Q17. The Scottish Government recognises that legislation on its 
own will not end sectarianism. What else do you feel could be done 
to address sectarianism? 

Section 8 
Stirring up of 
hatred 

Lord Bracadale’s Recommendation 13 
Stirring up of hatred offences should be introduced in respect of 
each of the protected characteristics including any new protected 
characteristics. 
 
Lord Bracadale’s Recommendation 14 
Any new stirring up of hatred offences should (a) require conduct 
which is threatening or abusive; and (b) include a requirement (i) of 
an intention to stir up hatred, or (ii) that having regard to all the 
circumstances hatred in relation to the particular protected 
characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 15 
The current provisions in relation to stirring up racial hatred under 
the Public Order Act 1986 should be revised and consolidated in a 
new Act containing all hate crime and stirring up of hatred 
legislation. 

Further policy advice has been provided on this 
section by [REDACTED] on 27 March.  
 
[REDACTED – out of scope] 
 
 
[REDACTED]    



Any replacement for the stirring up of racial hatred provisions 
should (a) require conduct which is threatening or abusive; and (b) 
include a requirement (i) of an intention to stir up hatred, or (ii) that 
having regard to all the circumstances hatred in relation to the 
particular protected characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 16 
A protection of freedom of expression provision similar to that in 
sections 29J and 29JA of the Public Order Act 1986 and section 7 
OBFTCA should be included in any new legislation relating to 
stirring up offences. 
  
Q23. Do you agree with Lord Bracadale’s recommendation that 
stirring up of hatred offences should be introduced in respect of 
each of the protected characteristics including any new protected 
characteristics?’ 
 
Q24. Do you agree with Lord Bracadale’s recommendation that any 
new stirring up hatred offences should require that the conduct is 
‘threatening or abusive’? (If not, what do you think the threshold 
should be for the offence to be committed?) 
 
Q25. Do you think that the existing provisions concerning the 
stirring up of racial hatred should be revised so they are formulated 
in the same way as the other proposed stirring up hatred offences? 
(This would mean that the offence would apply where the 
behaviour is ‘threatening or abusive’, but not where it is only 
‘insulting’.) 
 
Q26. Do you agree with Lord Bracadale’s recommendation that 
there should be a protection of freedom of expression provision for 
offences concerning the stirring up of hatred? 



(If you answered yes to the previous question, do you have any 
comments on what should be covered by any such ‘protection of 
freedom of expression’ provision?) 

 



 
 

Extract from document 7: policy recommendations regarding content of the Hate Crime Bill – 06/11/19. 
 
 

Policy Area Consultation issues and questions  Comments on policy position 

Section 5 
Sectarianism 

Lord Bracadale’s Recommendation 19 
No statutory replacement for section 1 of the Offensive Behaviour 
at Football and Threatening Communications (Scotland) Act 2012 is 
required.  I do not consider it necessary to create any new offence 
or statutory aggravation to tackle hostility towards a sectarian 
identity (insofar as that is different from hostility towards a 
religious or racial group) at this stage. 
The conclusions of the working group which has been appointed to 
consider whether and how sectarianism can be defined in law will 
provide Scottish Ministers and Parliament with the basis to debate 
how best to deal with offences of a sectarian nature in due course.  
That debate might include consideration of whether any such 
offences should be classed as a form of hate crime or treated as 
something distinct. 
 
Q12. Do you think there is a need for sectarianism to be specifically 
addressed and defined in hate crime legislation? 
 
Q13. If your response to question 12 was yes, do you think a 
statutory aggravation relating to sectarianism should be created 
and added to Scottish hate crime legislation? 
  
Q14. If yes to question 12, do you think a standalone offence 
relating to sectarianism should be created and added to Scottish 
hate crime legislation? 
 

[REDACTED] 
 
The consultation sought to hear views from 
people on whether sectarian behaviour should 
be defined in Scots Law and whether a new 
sectarian aggravation should be introduced. 
 
The survey found mixed views on whether a 
statutory aggravation on sectarianism should be 
introduced, and mixed views on the definition 
that was proposed by the Working Group on 
Defining Sectarianism in Scots Law, including 
some views that the definition should be 
extended to include sectarianism across other 
religions.  Other views recognised that 
sectarianism needed to be tackled, but that it 
was an issue to be tackled through non-
legislative routes, such as education.  
 
Overall, the majority did not believe that 
sectarianism should be defined in Scots Law or 
that a statutory aggravation should be 
introduced with a majority of respondents (59%; 
311 out of 527 respondents) did not think there 
was a need to address and define sectarianism 
in hate crime legislation, while 26% (139 out of 



Q15. If your response to question 12 was yes, do you agree with 
the Working Group that sectarianism should be defined in Scots 
Law in terms of hostility based on perceived Roman Catholic or 
Protestant denominational affiliation of the victim and/or perceived 
British or Irish citizenship, nationality or national origins of the 
victim? 
 
Q16. If you disagree with the Working Group's proposed definition 
of sectarianism, what do you believe should be included in a legal 
definition of sectarianism? 
 
Q17. The Scottish Government recognises that legislation on its 
own will not end sectarianism. What else do you feel could be done 
to address sectarianism? 

527 respondents) thought it should be defined, 
and 15% (77 out of 527 respondents) were 
‘unsure’. Organisations who responded had 
more mixed views on this issue with 63 
responding, 46% (29) did not think there was a 
need to address and define sectarianism, 22% 
(14) thought it should be defined and addressed 
and 32% (20) were unsure. 
 
[REDACTED – out of scope] 
 
[REDACTED] 
 
 
 

Section 8 
Stirring up of 
hatred 

Lord Bracadale’s Recommendation 13 
Stirring up of hatred offences should be introduced in respect of 
each of the protected characteristics including any new protected 
characteristics. 
 
Lord Bracadale’s Recommendation 14 
Any new stirring up of hatred offences should (a) require conduct 
which is threatening or abusive; and (b) include a requirement (i) of 
an intention to stir up hatred, or (ii) that having regard to all the 
circumstances hatred in relation to the particular protected 
characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 15 
The current provisions in relation to stirring up racial hatred under 
the Public Order Act 1986 should be revised and consolidated in a 
new Act containing all hate crime and stirring up of hatred 
legislation. 

[REDACTED – out of scope] 
 
[REDACTED]  



Any replacement for the stirring up of racial hatred provisions 
should (a) require conduct which is threatening or abusive; and (b) 
include a requirement (i) of an intention to stir up hatred, or (ii) that 
having regard to all the circumstances hatred in relation to the 
particular protected characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 16 
A protection of freedom of expression provision similar to that in 
sections 29J and 29JA of the Public Order Act 1986 and section 7 
OBFTCA should be included in any new legislation relating to 
stirring up offences. 
  
Q23. Do you agree with Lord Bracadale’s recommendation that 
stirring up of hatred offences should be introduced in respect of 
each of the protected characteristics including any new protected 
characteristics?’ 
 
Q24. Do you agree with Lord Bracadale’s recommendation that any 
new stirring up hatred offences should require that the conduct is 
‘threatening or abusive’? (If not, what do you think the threshold 
should be for the offence to be committed?) 
 
Q25. Do you think that the existing provisions concerning the 
stirring up of racial hatred should be revised so they are formulated 
in the same way as the other proposed stirring up hatred offences? 
(This would mean that the offence would apply where the 
behaviour is ‘threatening or abusive’, but not where it is only 
‘insulting’.) 
 
Q26. Do you agree with Lord Bracadale’s recommendation that 
there should be a protection of freedom of expression provision for 
offences concerning the stirring up of hatred? 



(If you answered yes to the previous question, do you have any 
comments on what should be covered by any such ‘protection of 
freedom of expression’ provision?) 

 



Ministerial engagement briefing for Cabinet Secretary for Justice with Justice Leads – 
28/11/19 
 

Engagement title 
 
 

 Meeting with Ms McKelvie and Opposition Justice 
Leads to discuss proposed content of new Hate 
Crime legislation 

Engagement timing 
 
 

 10:00  - 11:00 

Venue and full address 
 
 

 Room P1.02 Scottish Parliament 

Background/Purpose 
include invitation history 
 
 

 To gather the views of Opposition Justice Leads on 
the development of the Hate Crime Bill. 

Attendees  Liam Kerr MSP, Conservative Shadow Cabinet 
Secretary for Justice 
James Kelly MSP, Labour Shadow Cabinet Secretary 
for Justice 
John Finnie MSP, Justice Spokesperson 
Liam McArthur MSP, Justice Spokesperson 
[REDACTED], Connected Communities, Scottish 
Government 
John McFarlane, SPAD 
 

Annexes  
 
 

 Annex A:  Summary 
Annex B:  Gender 
Annex C:  Policy Positions 

Official Support 
include mobile number(s) 
 
 

 Names:  
[REDACTED] 
[REDACTED] 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



ANNEX A 
 
Summary Page      
 
Purpose 
 
To gather the views of Opposition Justice Leads on the development of the Hate Crime Bill. 
 
Background 
 
In September 2016, a review by the Independent Advisory Group on Hate Crime, Prejudice and 
Community Cohesion was published which included a number of recommendations for the 
Scottish Government and its partners. 
 
This led to the appointment of Lord Bracadale to conduct an Independent Review of Hate Crime 
Legislation in Scotland which was published his ‘Independent Review of Hate Crime Legislation’ 
on 31 May 2018.  
 
Separate to Lord Bracadale’s report we also considered the findings of the Working Group on 
Defining Sectarianism in Scots Law.  This group provided its report proposing a possible 
definition of sectarianism and recommending the development of a statutory aggravation for 
sectarian hate crime. 
 
In response, the Scottish Government committed to consolidating and modernising hate crime 
legislation in Scotland.  The consultation ‘One Scotland: hate has no home here’ ran from 14 
November 2018 to 24 February 2019, and sought views on what should be included in a new 
hate crime bill. 
 
As a result, our intention is to accept the majority of Lord Bracadale’s recommendations to 
modernise hate crime legislation in Scotland.  The new Bill provisions will include: 

 a new statutory aggravation for age;  

 a new statutory aggravation for gender (see next section for further details on this 
specific proposal);  

 the removal of intersex from the transgender statutory aggravation to make it a separate 
statutory aggravation;  

 extension of the current stirring up of racial hatred offence to cover all hate crime 
characteristics (religion, disability, sexual orientation, transgender identity and any new 
characteristics) 

 the abolition of blasphemy laws 
 
Consultation 
 
There has been extensive consultation and engagement with public and third sector 
stakeholders.      
 
Our consultation, One Scotland:  Hate Has No Home Here, was further informed by stakeholder 
engagement sessions with equality organisations during the summer 2018.   
 
These stakeholder groups represented those most at risk from hate crime and gave us an early 
indication of those areas where there were differing views on Lord Bracadale’s proposals and/or 
additional complexity that required to be better understood. 
 
The consultation exercise ran from 14 November 2018 to 24 February 2019, with 1,159 written 
responses submitted in total.  Approximately 91% of these were submitted by members of the 
public and the remainder (108) by organisations.  Additionally a series of 11 consultation 
roadshows were held across Scotland from December 2018 to February 2019, enabling 



approximately 400 individuals and organisations to engage in discussion and have their views 
heard about Lord Bracadale’s recommendations. 
 
Both the consultation and the associated events focused specifically on Lord Bracadale’s 
recommendations, but also provided an opportunity for suggestions to be made on what else 
should be included in new hate crime legislation. 
 
 
Sensitivities      
 
[REDACTED – out of scope] 
 
 
Gender 
 
[REDACTED – out of scope] 
 
 
Stirring Up Offences and Freedom of Expression 
 
[REDACTED – out of scope] 
 
 
Section 50A 
 
[REDACTED – out of scope] 
 
 
Blasphemy 
 
[REDACTED – out of scope] 
 
 
Sectarianism 
 
[REDACTED – out of scope] 
 
 
Vulnerability and Exploitation 
 
[REDACTED – out of scope] 
 
 
Bill Timetable 
 
[REDACTED – out of scope]



ANNEX B 
[REDACTED – out of scope] 
 



 

 

 

ANNEX C 
 
 CONSOLIDATION AND MODERNISATION OF HATE CRIME LEGISLATION IN SCOTLAND  
 PROPOSED RESPONSE TO EACH OF LORD BRACADLE’S RECOMMENDATIONS ON HATE CRIME LEGISLATION IN SCOTLAND  
 

Policy Area Consultation issues and questions  Comments on policy position 

 [REDACTED – out of scope]  

Section 5 
Sectarianism 

Lord Bracadale’s Recommendation 19 
No statutory replacement for section 1 of the Offensive Behaviour 
at Football and Threatening Communications (Scotland) Act 2012 is 
required.  I do not consider it necessary to create any new offence 
or statutory aggravation to tackle hostility towards a sectarian 
identity (insofar as that is different from hostility towards a 
religious or racial group) at this stage. 
The conclusions of the working group which has been appointed to 
consider whether and how sectarianism can be defined in law will 
provide Scottish Ministers and Parliament with the basis to debate 
how best to deal with offences of a sectarian nature in due course.  
That debate might include consideration of whether any such 
offences should be classed as a form of hate crime or treated as 
something distinct. 
 
Q12. Do you think there is a need for sectarianism to be specifically 
addressed and defined in hate crime legislation? 
 
Q13. If your response to question 12 was yes, do you think a statutory 
aggravation relating to sectarianism should be created and added to 
Scottish hate crime legislation? 
  
Q14. If yes to question 12, do you think a standalone offence relating to 
sectarianism should be created and added to Scottish hate crime 
legislation? 
 
Q15. If your response to question 12 was yes, do you agree with the 
Working Group that sectarianism should be defined in Scots Law in 

[REDACTED] 
 
The consultation sought to hear views from people on 
whether sectarian behaviour should be defined in 
Scots Law and whether a new sectarian aggravation 
should be introduced. 
 
The survey found mixed views on whether a statutory 
aggravation on sectarianism should be introduced, 
and mixed views on the definition that was proposed 
by the Working Group on Defining Sectarianism in 
Scots Law, including some views that the definition 
should be extended to include sectarianism across 
other religions.  Other views recognised that 
sectarianism needed to be tackled, but that it was an 
issue to be tackled through non-legislative routes, 
such as education.  
 
Overall, the majority did not believe that sectarianism 
should be defined in Scots Law or that a statutory 
aggravation should be introduced with a majority of 
respondents (59%; 311 out of 527 respondents) did 
not think there was a need to address and define 
sectarianism in hate crime legislation, while 26% (139 
out of 527 respondents) thought it should be defined, 
and 15% (77 out of 527 respondents) were ‘unsure’. 
Organisations who responded had more mixed views 
on this issue with 63 responding, 46% (29) did not 



 

 

 

terms of hostility based on perceived Roman Catholic or Protestant 
denominational affiliation of the victim and/or perceived British or Irish 
citizenship, nationality or national origins of the victim? 
 
Q16. If you disagree with the Working Group's proposed definition of 
sectarianism, what do you believe should be included in a legal 
definition of sectarianism? 
 
Q17. The Scottish Government recognises that legislation on its own will 
not end sectarianism. What else do you feel could be done to address 
sectarianism? 

think there was a need to address and define 
sectarianism, 22% (14) thought it should be defined 
and addressed and 32% (20) were unsure. 
 
[REDACTED] 
 

Section 8 
Stirring up of 
hatred 

Lord Bracadale’s Recommendation 13 
Stirring up of hatred offences should be introduced in respect of 
each of the protected characteristics including any new protected 
characteristics. 
 
Lord Bracadale’s Recommendation 14 
Any new stirring up of hatred offences should (a) require conduct 
which is threatening or abusive; and (b) include a requirement (i) of 
an intention to stir up hatred, or (ii) that having regard to all the 
circumstances hatred in relation to the particular protected 
characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 15 
The current provisions in relation to stirring up racial hatred under 
the Public Order Act 1986 should be revised and consolidated in a 
new Act containing all hate crime and stirring up of hatred 
legislation. 
Any replacement for the stirring up of racial hatred provisions 
should (a) require conduct which is threatening or abusive; and (b) 
include a requirement (i) of an intention to stir up hatred, or (ii) that 
having regard to all the circumstances hatred in relation to the 
particular protected characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 16 

[REDACTED – Out of Scope] 
 
[REDACTED] 
 
 
 
 



 

 

 

A protection of freedom of expression provision similar to that in 
sections 29J and 29JA of the Public Order Act 1986 and section 7 
OBFTCA should be included in any new legislation relating to 
stirring up offences. 
  
Q23. Do you agree with Lord Bracadale’s recommendation that stirring 
up of hatred offences should be introduced in respect of each of the 
protected characteristics including any new protected characteristics?’ 
 
Q24. Do you agree with Lord Bracadale’s recommendation that any new 
stirring up hatred offences should require that the conduct is ‘threatening 
or abusive’? (If not, what do you think the threshold should be for the 
offence to be committed?) 
 
Q25. Do you think that the existing provisions concerning the stirring up 
of racial hatred should be revised so they are formulated in the same 
way as the other proposed stirring up hatred offences? 
(This would mean that the offence would apply where the behaviour is 
‘threatening or abusive’, but not where it is only ‘insulting’.) 
 
Q26. Do you agree with Lord Bracadale’s recommendation that there 
should be a protection of freedom of expression provision for offences 
concerning the stirring up of hatred? 
(If you answered yes to the previous question, do you have any 
comments on what should be covered by any such ‘protection of 
freedom of expression’ provision?) 

 [REDACTED – out of scope]  

 
 



 
 

Extract from document 9: policy briefing to ministers regarding consultation and modernisation of hate crime legislation 
in Scotland – 14/01/20. 
 
PROPOSED RESPONSE TO EACH OF LORD BRACADALE’S RECOMMENDATIONS ON HATE CRIME LEGISLATION IN 
SCOTLAND  
 

Policy Area Consultation issues and questions  Comments on policy position 

Section 5 
Sectarianism 

Lord Bracadale’s Recommendation 19 
No statutory replacement for section 1 of the Offensive Behaviour at 
Football and Threatening Communications (Scotland) Act 2012 is 
required.  I do not consider it necessary to create any new offence or 
statutory aggravation to tackle hostility towards a sectarian identity 
(insofar as that is different from hostility towards a religious or racial 
group) at this stage. 
The conclusions of the working group which has been appointed to 
consider whether and how sectarianism can be defined in law will 
provide Scottish Ministers and Parliament with the basis to debate how 
best to deal with offences of a sectarian nature in due course.  That 
debate might include consideration of whether any such offences 
should be classed as a form of hate crime or treated as something 
distinct. 
 
Q12. Do you think there is a need for sectarianism to be specifically 
addressed and defined in hate crime legislation? 
 
Q13. If your response to question 12 was yes, do you think a statutory 
aggravation relating to sectarianism should be created and added to 
Scottish hate crime legislation? 
  

[REDACTED] 
 
The consultation sought to hear views from people 
on whether sectarian behaviour should be defined in 
Scots Law and whether a new sectarian aggravation 
should be introduced. 
 
The survey found mixed views on whether a 
statutory aggravation on sectarianism should be 
introduced, and mixed views on the definition that 
was proposed by the Working Group on Defining 
Sectarianism in Scots Law, including some views 
that the definition should be extended to include 
sectarianism across other religions.  Other views 
recognised that sectarianism needed to be tackled, 
but that it was an issue to be tackled through non-
legislative routes, such as education.  
 
Overall, the majority did not believe that 
sectarianism should be defined in Scots Law or that 
a statutory aggravation should be introduced with a 
majority of respondents (59 per cent; 311 out of 527 
respondents) did not think there was a need to 



Q14. If yes to question 12, do you think a standalone offence relating to 
sectarianism should be created and added to Scottish hate crime 
legislation? 
 
Q15. If your response to question 12 was yes, do you agree with the 
Working Group that sectarianism should be defined in Scots Law in 
terms of hostility based on perceived Roman Catholic or Protestant 
denominational affiliation of the victim and/or perceived British or Irish 
citizenship, nationality or national origins of the victim? 
 
Q16. If you disagree with the Working Group's proposed definition of 
sectarianism, what do you believe should be included in a legal 
definition of sectarianism? 
 
Q17. The Scottish Government recognises that legislation on its own 
will not end sectarianism. What else do you feel could be done to 
address sectarianism? 

address and define sectarianism in hate crime 
legislation, while 26 per cent (139 out of 527 
respondents) thought it should be defined, and 
15 per cent (77 out of 527 respondents) were 
‘unsure’. Organisations who responded had more 
mixed views on this issue with 63 responding, 
46 per cent (29) did not think there was a need to 
address and define sectarianism, 22 per cent (14) 
thought it should be defined and addressed and 
32 per cent (20) were unsure. 
 
[REDACTED] 
 

Section 8 
Stirring up of 
hatred 

Lord Bracadale’s Recommendation 13 
Stirring up of hatred offences should be introduced in respect of each 
of the protected characteristics including any new protected 
characteristics. 
 
Lord Bracadale’s Recommendation 14 
Any new stirring up of hatred offences should (a) require conduct which 
is threatening or abusive; and (b) include a requirement (i) of an 
intention to stir up hatred, or (ii) that having regard to all the 
circumstances hatred in relation to the particular protected 
characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 15 

[REDACTED – out of scope] 
 
 [REDACTED] 



The current provisions in relation to stirring up racial hatred under the 
Public Order Act 1986 should be revised and consolidated in a new Act 
containing all hate crime and stirring up of hatred legislation. 
Any replacement for the stirring up of racial hatred provisions should 
(a) require conduct which is threatening or abusive; and (b) include a 
requirement (i) of an intention to stir up hatred, or (ii) that having regard 
to all the circumstances hatred in relation to the particular protected 
characteristic is likely to be stirred up thereby. 
 
Lord Bracadale’s Recommendation 16 
A protection of freedom of expression provision similar to that in 
sections 29J and 29JA of the Public Order Act 1986 and section 7 
OBFTCA should be included in any new legislation relating to stirring 
up offences. 
  
Q23. Do you agree with Lord Bracadale’s recommendation that stirring 
up of hatred offences should be introduced in respect of each of the 
protected characteristics including any new protected characteristics?’ 
 
Q24. Do you agree with Lord Bracadale’s recommendation that any 
new stirring up hatred offences should require that the conduct is 
‘threatening or abusive’? (If not, what do you think the threshold should 
be for the offence to be committed?) 
 
Q25. Do you think that the existing provisions concerning the stirring up 
of racial hatred should be revised so they are formulated in the same 
way as the other proposed stirring up hatred offences? 
(This would mean that the offence would apply where the behaviour is 
‘threatening or abusive’, but not where it is only ‘insulting’.) 
 



Q26. Do you agree with Lord Bracadale’s recommendation that there 
should be a protection of freedom of expression provision for offences 
concerning the stirring up of hatred? 
(If you answered yes to the previous question, do you have any 
comments on what should be covered by any such ‘protection of 
freedom of expression’ provision?) 
 

 



1 
 

Extract from documents 10, 11, 12, 13: ministerial engagement briefings for 
Cabinet Secretary for Justice with faith and belief organisations, race 
organisations, Law Society and Christian Institute – 29/05/20 to 10/06/20 

 
We are not introducing a sectarian aggravation or definition in the Bill. 

 The Justice Committee called on the Scottish Government to consider establishing 
a legal definition of “sectarianism” to aid police and prosecutors (recommendation 
in their Stage 1 report on the Offensive Behaviour at Football and Threatening 
Communications (Repeal) (Scotland) Bill).  

 An independent working group was formed with Professor Duncan Morrow as 
chair – and reported on 14 November 2018 recommending a sectarian statutory 
aggravation be introduced in hate crime law and produced a draft definition to be 
consulted on. 

 Lord Bracadale did not consider it necessary to create any new offence or 
statutory aggravation to tackle hostility toward a sectarian identity. 

 The recommendations of the Legal Definition Working Group were consulted on 
with Lord Bracadale’s wider hate crime recommendations, however there was no 
clear consensus on whether to introduce a sectarian aggravation. 

 A number of responders felt that the existing provisions in relation to race and 
religion (or a combination of both) would continue to adequately capture sectarian 
offending within hate crime.  

 The Scottish Government considers that a new aggravation for sectarian offending 
would overlap with the current racial and religious characteristics included in the 
Bill and is not therefore needed. 

 
Extract included in the Law Society Briefing – 09/0620 

 
Some of the most pertinent points raised by the Law Society Scotland in their 
consultation response included: 
 

 Support for a freedom of expression provision worded in line with sections 29J 
and 29JA of the Public Order Act 1996 or Section 7 of the now repealed 
Offensive Behaviour at Football and Threatening Communications (Scotland) 
Act 2012.  
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