
 

  From:    
       Learning: Curriculum Unit 
       14 September 2016 
 
 
Deputy First Minister and Cabinet Secretary for Education and Skills 
 
RELIGIOUS OBSERVANCE - HUMANIST SOCIETY SCOTLAND V MINISTERS - 
PETITION FOR JUDICIAL REVIEW 
 
Purpose 
 
1. For the Deputy First Minister to note that Scottish Ministers have today been served 
with a Petition for judicial review on behalf of the Humanist Society Scotland.   
 
Priority 
 
2. Immediate. 
 
Background 
 
3. The Deputy First Minister will be aware that the Humanist Society Scotland issued a 
press release on Monday 12 September advising their intention to seek a Judicial Review 
of a decision by the Scottish Government not to allow young people to opt-out of religious 
observance. 
 
4. The Petition has been served today - attached separately - and it challenges the 
decision of Ministers not to amend section 9 of the 1980 Act and/or the guidance on the 
withdrawal of school pupils from religious instruction and religious observance.  
 
5.  We have 21 days from today to decide whether we want to lodge Answers to put 
forward arguments why permission should not be granted for the petition to proceed.  If we 
are going to participate in the permission stage it will be necessary to lodge Answers by 5 
October 2016.  It is a matter for the Court to decide whether permission should be granted 
and it will take into account representations from any of the parties.  
 
6. We will be meeting with colleagues in the Directorate for Legal Services and will 
provide further advice, including policy advice, to Ministers shortly. 
 
Recommendation 
 
7.  For the Deputy First Minister to note that Scottish Ministers have today been 
served with a Petition for judicial review on behalf of the Humanist Society Scotland. 
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From:
To: Deputy First Minister and Cabinet Secretary for Education and Skills
Cc:

 
Subject: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial review - info to DFM on

 previous involvement with HSS - september 2016
Date: 30 September 2016 15:01:09
Attachments: S20150042528.pdf

RE Urgent line to clear by 4pm - Inverness Courier - Humanists call for an end to religious influence in
 schools.msg

1)      HSS wrote to Ms Constance in December 2015 asking SG to engage in
 discussions about religious observance, especially on the back of new reports
 published by the Arts and Humanities Research Council (AHRC)- Collective
 Worship and Religious Observance in Schools: An evaluation of Law and Policy
 in the UK   And by the independent Commission on Religion and Belief in British
 Public Life (CORAB) - Living with Difference: Community, Diversity and the
 Common Good

HSS in particular wanted to meet SG to discuss these two reports and SG’s
 reaction to them, and to offer their suggestons and support for what action SG
 could take.

 

2)      We replied later in December and offered a meeting with officials to discuss. 
 That meeting took place in March 2016 and was very useful.  Various aspects of
 RME and RO were discussed, with Education Scotland present alongside
 Learning Directorate.  The thrust of the discussion was that while SG was very
 interested in supporting strong, high quality practice, we were not at the present
 time convinced of a need for reform of guidance or legislation.

3)      There were also 2 PQs lodged by Alison McInnes (NES, Lib Dem) asking
 about SG’s response to two reports highlighted by HSS.  Our replies explained
 the current position.

4)      Press reports on HSS in February 2016, covering the publication of their
 report Religion in Scots Law

http://www.bbc.co.uk/news/uk-scotland-35674059

Report: https://www.humanism.scot/what-we-do/research/religion-in-scots-law/

We responded to requests for comment as follows: “The Scottish Government
 supports the involvement of a broad range of interests from the wider community,
 including religious representations, in education and recognises the contribution
 this can make to positive learning experiences in schools.”

 

[Redacted]

[Redacted]

[Redac
ted]

[Redacted]

mailto:DFMCSE@gov.scot
http://www.bbc.co.uk/news/uk-scotland-35674059
https://www.humanism.scot/what-we-do/research/religion-in-scots-law/



From: Hendry G (Giles)
Sent: 08 December 2015 15:20:02
To: Ministerial Correspondence Unit
Cc: Cabinet Secretary for Education and Lifelong Learning
Subject: FW: Letter to Cabinet Sec. for Education Two high-level reports call
for a review of Religious Observance ***IHM***


Attachments: LettertoCabSecELLGMcL081115.pdf


Good afternoon,


Can this be added to MACCS for an MR please?


Many thanks,


Giles Hendry


Correspondence Secretary ? Cabinet Secretary for Education & Lifelong Learning


The Scottish Government
4N.08 St Andrews House, Edinburgh, EH1 3DG
Tel. 0131 244 1557
E-mail: CabSecELL@gov.scot


From: Gary McLelland [mailto:gary@humanism.scot]
Sent: 08 December 2015 14:34
To: Cabinet Secretary for Education and Lifelong Learning
Subject: Letter to Cabinet Sec. for Education Two high-level reports call for a review
of Religious Observance


FAO Cabinet Secretary for Education and Lifelong Learning, CC: Joe Walker,
Education Scotland/


Please find letter attached, to save paper I don't plan to post it, however I can if needs
be.


Thanks


Look forward to hearing from you.


Gary


--


Gary McLelland | Head of Communications and Public Affairs


Humanist Society Scotland


(Usual days of work Monday - Thursday)


M: 07813060713 | E: gary@humanism.scot<mailto:gary@humanism.scot>


Hayweight House, Lauriston Street, Edinburgh, EH3 9DQ.


Humanist Society Scotland is a registered Scottish charity (SC 026570) and a Scottish







Company limited by guarantee, registered under Company Number 413697.
Information in this e-mail, including any attachments, may be confidential or
privileged and is intended only for the addressee. Opinions expressed may be personal
to the author rather than represent Society policy. The sender has taken reasonable
precautions against the presence of viruses but recipients should also check. More
about the Society: http://www.humanism.scot/


This email was scanned by the Government Secure Intranet anti-virus service supplied
by Vodafone in partnership with Symantec. (CCTM Certificate Number
2009/09/0052.) In case of problems, please call your organisations IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded
for legal purposes.


*********************************** ********************************


This email has been received from an external party and


has been swept for the presence of computer viruses.


********************************************************************







 


 
Angela Constance MSP 
Cabinet Secretary for Education and and LifeLong Learning 
St. Andrew’s House, 
Regent Road 
Edinburgh 
EH1 3DG 


Tuesday 8 December 2015 


Dear Cabinet Secretary, 


Two highlevel reports call for a review of Religious Observance 


I am writing to draw your attention to, and request a meeting to discuss, two new 
highlevel reports which both call on the Scottish Government to review current 
requirements for Religious Observance. 


On Friday 13th November The Arts and Humanities Research Council (AHRC) on 
Collective Worship published a report titled Collective Worship and Religious 
Observance in Schools: An evaluation of Law and Policy in the UK . As well as 1


making some general UKwide suggestions, the report (which benefited from the 
expertise of Dr Claire Cassidy, University of Strathclyde and Dr Frankie McCarthy, 
University of Strathclyde) made three Scotlandspecific recommendations: 


1. It is recommended that Education Scotland provide clear guidance as to what 
constitutes religious observance and where worship is situated within that. 


2. It is recommended, in line with Section 6 of the Standards in Scotland’s 
Schools etc. Act 2000, that children are consulted on the day to day running 
of the school as set out in the school’s Development Plan and that this should 
include consultation relating to religious observance. 


3. It is recommended that the term ‘Religious Observance’ be formally changed 
to ‘Time for Reflection’ in order to be more inclusive. 


Less than one month later, on Monday 7th December, the independent Commission 
on Religion and Belief in British Public Life (CORAB) (which we helped to organise 


1 
https://www.humanism.scot/wpcontent/uploads/2015/11/CollectiveWorshipReligiousObservance26
October2015REPORTFINAL.pdf 
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an evidence hearing for at the University of Glasgow on April 12 2015 ) published its 2


report titled Living with Difference: Community, Diversity and the Common Good  . 3


The report highlighted some positive developments here in Scotland, such as the 
joint statement we issued with the Church of Scotland in January 2014 calling on the 
Scottish Government to replace Religious Observance with an inclusive ‘Time for 
Reflection’ . 4


One of the CORAB report’s main recommendations was: 


‘Governments should repeal requirements for schools to hold acts of collective 
worship or religious observance and issue new guidelines building on current best 
practice for inclusive assemblies and times for reflection’ 


We would really value an opportunity to meet with you to discuss these two reports, 
and the Scottish Government’s reaction to them, and offer our suggestions and 
support for what action the Scottish Government could take. 


Thank you, 


Gary McLelland 


Head of Communications and Public Affairs 


CC: Joe Walker, Education Scotland 


2 
https://www.humanism.scot/whatwedo/news/commissiononreligionandbeliefinpubliclifetakesevid
enceatahearinginuniversity/ 
3 https://www.humanism.scot/wpcontent/uploads/2015/12/LivingwithDifferenceCORABReport.pdf 
4 http://www.freezepage.com/1390866841BWJJITVXTU 
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RE: Urgent line to clear by 4pm - Inverness Courier - Humanists call for an end to religious influence in schools

		From

		Moncur G (Grant)

		To

		Provan G (Gillian); zzzMinister for Learning, Science and Scotland's Languages 2011 to 2016

		Cc

		zzzMinister for Local Government and Community Empowerment 2014 to 2016; zzzMinister for Children and Young People 2011 to 2016; zzzCabinet Secretary for Education and Lifelong Learning 2014 to 2016; DG Learning & Justice; Fallis R (Russell); Lewis SJ (Stuart); Rafferty D (Donna); Brown L (Lesley) (Comms); Conn M (Mary); Robertson FMG (Fiona); Director of Advanced Learning and Science; Monk IV (Iain); McKechnie CHM (Catherine); Walsh S (Stephanie); Johnston ATF (Alan); Langlands S (Sue); McLean L (Liza); Communications DFM & Education; Peddie B (Brian); Burke B (Barbara)

		Recipients

		Gillian.Provan@gov.scot; minforlssl@gov.scot; MinisterforLocalGovernmentandCommunityEmpowerment@gov.scot; MinisterforChildrenandYoungPeople@gov.scot; CabinetSecretaryforEducationandLifelongLearning@gov.scot; DGLJ@gov.scot; Russell.Fallis@gov.scot; Stuart.Lewis@gov.scot; Donna.Rafferty@gov.scot; Lesley.Brown@gov.scot; Mary.Conn@gov.scot; Fiona.Robertson@gov.scot; DirectorofAdvancedLearningandScience@gov.scot; Iain.Monk@gov.scot; Catherine.McKechnie@gov.scot; Stephanie.Walsh@gov.scot; Alan.Johnston@gov.scot; Sue.Langlands@gov.scot; Liza.McLean@gov.scot; CommunicationsDFM&Education@gov.scot; Brian.Peddie@gov.scot; Barbara.Burke@gov.scot



Gillian





 





Dr Allan is content to clear, as drafted.





 





Thanks,





Grant





 





Grant Moncur





Private Secretary to Alasdair Allan MSP 





Minister for Learning, Science and Scotland’s Languages 





 





Tel: 0131 244 1469





Blackberry – 07795 618 426





 





 





From: Provan G (Gillian) 
Sent: 10 March 2016 15:10
To: Minister for Learning, Science and Scotland's Languages
Cc: Minister for Local Government and Community Empowerment; Minister for Children and Young People; Cabinet Secretary for Education and Lifelong Learning; DG Learning & Justice; Fallis R (Russell); Lewis SJ (Stuart); Rafferty D (Donna); Brown L (Lesley) (Comms); Conn M (Mary); Robertson FMG (Fiona); Director of Advanced Learning and Science; Monk IV (Iain); McKechnie CHM (Catherine); Walsh S (Stephanie); Johnston ATF (Alan); Langlands S (Sue); McLean L (Liza); Communications Smarter; Peddie B (Brian); Burke B (Barbara)
Subject: Urgent line to clear by 4pm - Inverness Courier - Humanists call for an end to religious influence in schools





 





Grant 





The Inverness Courier has asked for a response  to a story from last month on humanists calling for an end to religious influence in schools.





http://www.bbc.co.uk/news/uk-scotland-35674059





Updated line which has been agreed with spads and policy copied below. 





 





“The Scottish Government supports the involvement of a broad range of interests from the wider community, including religious representations, in education and recognises the contribution this can make to positive learning experiences in schools.”





 





Background





 





Religious representation on local government education committees is a requirement under the Local Government (Scotland) Act.  The GTCS council has 37 members in total (19 elected, 11 nominated and 7 lay members).  The 11 nominated members include one member from Church of Scotland and one from the Roman Catholic Church.





 





Grateful for the Minister’s clearance by 4pm if possible. 





 





Many thanks, Gillian 





 





 





Gillian Provan | Media Manager | Communications  Social Justice |  Scottish Government | 0131 244 2951| 07580448914| Follow us @scotgovfairer 





 





 





 












5)      HSS wrote on 10 March 2016 to myself in Learning Directorate.  This was
 the letter to which we responded at official level on 13 June and which now forms
 the basis of their Judicial review.  Our letter of 13 June defended our policy and
 guidance as they currently stand. 

 

6)       HSS chief Exec Gordon Macrae wrote to DFM on 19 May congratulating
 him on his appointment and asking to meet to discuss “policy proposals and
 campaign ideas”.  We completed a PS minute which mentioned HSS’s ongoing
 interest in matters around RO: HSS have criticised the SG for ‘rejecting calls to
 give school pupils the legal right to opt-out of RO in schools and are calling on the
 Scottish Government to ultimately amend legislation (the Education (Scotland)
 Act 1980) to allow children to have the right to withdraw for RO and by default
 RME and replace RO ‘…………with a more inclusive alternative such as
 Philosophy for Children’.

 

DFM’s office replied on 20 July to say DFM unfortunately unable to meet at this
 time, but aware of their important work and encouraging them to keep dialogue
 open.

7)      News reports on 12 September that HSS would seek a judicial review.

http://stv.tv/news/politics/1366760-humanist-society-seeks-review-over-religious-
observance/

 

_____________________________________________
From:  On Behalf Of Deputy First Minister and Cabinet Secretary for Education
 and Skills
Sent: 30 September 2016 11:07
To:
Cc: Deputy First Minister and Cabinet Secretary for Education and Skills
Subject: RE: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial
 review

Hi

As discussed, grateful if you could advise the DFM on what requests have been made by
 HSS for us to change policy here in the last 12 months. I’d be grateful if we could have this
 by 16.00 today.

[Red
acte
d]
[Redacted]

[Redacted]

[Redacted]

[Redacted]
[Redacted]

[Re
dact
ed]

http://stv.tv/news/politics/1366760-humanist-society-seeks-review-over-religious-observance/
http://stv.tv/news/politics/1366760-humanist-society-seeks-review-over-religious-observance/


Kind regards,

_____________________________________________
From:
Sent: 22 September 2016 17:34
To: First Minister; Deputy First Minister and Cabinet Secretary for Education and Skills
Cc: Lord Advocate; Minister for Childcare and Early Years; Minister for Further Education, Higher
 Education and Science; Solicitor General; 
 
 
 
 
 
 
Subject: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial review

PS/First Minister

PS/Deputy First Minister

Further to my previous note dated 14 September and subsequent responses from the First
 Minister and Deputy First Minister (attached for reference), please see a further
 submission attached.

Kind regards,

Submission (4 pages)

 << File: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial
 review - Final Version - 22 September 2016.docx >>

 << Message: RE: Religious Observance - Humanist Society Scotland v Ministers - Petition
 for judicial review  >>  << Message: RE: Religious Observance - Humanist Society Scotland
 v Ministers - Petition for judicial review  >>

Learning Directorate

[Re
dac
ted]

[Re
dac
ted][Redacted]

[Redacted]

[Redacted]

[Re
dac
ted]

[Redacted]



Scottish Government

[Redacted]



From:
Sent: 08 December 2015 15:20:02
To: Ministerial Correspondence Unit
Cc: Cabinet Secretary for Education and Lifelong Learning
Subject: FW: Letter to Cabinet Sec. for Education Two high-level reports call
for a review of Religious Observance ***IHM***

Attachments: LettertoCabSecELLGMcL081115.pdf

Good afternoon,

Can this be added to MACCS for an MR please?

Many thanks,

Correspondence Secretary ? Cabinet Secretary for Education & Lifelong Learning

From: 
Sent: 08 December 2015 14:34
To: Cabinet Secretary for Education and Lifelong Learning
Subject: Letter to Cabinet Sec. for Education Two high-level reports call for a review
of Religious Observance

FAO Cabinet Secretary for Education and Lifelong Learning, CC: Joe Walker,
Education Scotland/

Please find letter attached, to save paper I don't plan to post it, however I can if needs
be.

Thanks

Look forward to hearing from you.

--

Humanist Society Scotland

(Usual days of work Monday - Thursday)

Hayweight House, Lauriston Street, Edinburgh, EH3 9DQ.

Humanist Society Scotland is a registered Scottish charity (SC 026570) and a Scottish

[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Red
acte
d]

[Redacted]

[Redacted]



Company limited by guarantee, registered under Company Number 413697.
Information in this e-mail, including any attachments, may be confidential or
privileged and is intended only for the addressee. Opinions expressed may be personal
to the author rather than represent Society policy. The sender has taken reasonable
precautions against the presence of viruses but recipients should also check. More
about the Society: http://www.humanism.scot/

This email was scanned by the Government Secure Intranet anti-virus service supplied
by Vodafone in partnership with Symantec. (CCTM Certificate Number
2009/09/0052.) In case of problems, please call your organisations IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded
for legal purposes.

*********************************** ********************************

This email has been received from an external party and

has been swept for the presence of computer viruses.

********************************************************************



 

 
Angela Constance MSP 
Cabinet Secretary for Education and and LifeLong Learning 
St. Andrew’s House, 
Regent Road 
Edinburgh 
EH1 3DG 

Tuesday 8 December 2015 

Dear Cabinet Secretary, 

Two high-level reports call for a review of Religious Observance 

I am writing to draw your attention to, and request a meeting to discuss, two new 
high-level reports which both call on the Scottish Government to review current 
requirements for Religious Observance. 

On Friday 13th November The Arts and Humanities Research Council (AHRC) on 
Collective Worship published a report titled Collective Worship and Religious 
Observance in Schools: An evaluation of Law and Policy in the UK . As well as 1

making some general UK-wide suggestions, the report (which benefited from the 
expertise of Dr Claire Cassidy, University of Strathclyde and Dr Frankie McCarthy, 
University of Strathclyde) made three Scotland-specific recommendations: 

1. It is recommended that Education Scotland provide clear guidance as to what 
constitutes religious observance and where worship is situated within that. 

2. It is recommended, in line with Section 6 of the Standards in Scotland’s 
Schools etc. Act 2000, that children are consulted on the day to day running 
of the school as set out in the school’s Development Plan and that this should 
include consultation relating to religious observance. 

3. It is recommended that the term ‘Religious Observance’ be formally changed 
to ‘Time for Reflection’ in order to be more inclusive. 

Less than one month later, on Monday 7th December, the independent Commission 
on Religion and Belief in British Public Life (CORAB) (which we helped to organise 

1 
https://www.humanism.scot/wp-content/uploads/2015/11/Collective-Worship-Religious-Observance-26-
October-2015-REPORT-FINAL.pdf 
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an evidence hearing for at the University of Glasgow on April 12 2015 ) published its 2

report titled Living with Difference: Community, Diversity and the Common Good   . 3

The report highlighted some positive developments here in Scotland, such as the 
joint statement we issued with the Church of Scotland in January 2014 calling on the 
Scottish Government to replace Religious Observance with an inclusive ‘Time for 
Reflection’ . 4

One of the CORAB report’s main recommendations was: 

‘Governments should repeal requirements for schools to hold acts of collective 
worship or religious observance and issue new guidelines building on current best 
practice for inclusive assemblies and times for reflection’ 

We would really value an opportunity to meet with you to discuss these two reports, 
and the Scottish Government’s reaction to them, and offer our suggestions and 
support for what action the Scottish Government could take. 

Thank you, 

 

Head of Communications and Public Affairs 

CC:  

 
https://www.humanism.scot/what-we-do/news/commission-on-religion-and-belief-in-public-life-takes-evid
ence-at-a-hearing-in-university/ 
3 https://www.humanism.scot/wpcontent/uploads/2015/12/Livingwith-Difference-CORAB-Report.pdf 
4 http://www.freezepage.com/1390866841BWJJITVXTU 
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[Redacted]

[Redacted]



From: on behalf of Minister for Learning, Science and Scotland"s Languages 2011 to 2016
To:  inister for Learning, Science and Scotland"s Languages 2011 to 2016
Cc: Minister for Local Governm  and Community Empowerment 2014 to 2016; zzzMinister for Children and

 Young People 2011 to 2016; 
 
 
 
 

Subject: RE: Urgent line to clear by 4pm - Inverness Courier - Humanists call for an end to religious influence in
 schools

Date: 10 March 2016 15:15:20

 
Dr Allan is content to clear, as drafted.
 
Thanks,

 

 
 
From:
Sent: 10 March 2016 15:10
To: Minister for Learning, Science and Scotland's Languages
Cc: Minister for Local Government and Community Empowerment; Minister for Children and Young
 People; Cabinet Secretary for Education and Lifelong Learning; DG Learning & Justice;
 
 
 
 
Subject: Urgent line to clear by 4pm - Inverness Courier - Humanists call for an end to religious
 influence in schools
 

The Inverness Courier has asked for a response  to a story from last month on
 humanists calling for an end to religious influence in schools.

http://www.bbc.co.uk/news/uk-scotland-35674059

Updated line which has been agreed with spads and policy copied below.
 
“The Scottish Government supports the involvement of a broad range of interests
 from the wider community, including religious representations, in education and
 recognises the contribution this can make to positive learning experiences in
 schools.”
 
Background
 
Religious representation on local government education committees is a
 requirement under the Local Government (Scotland) Act.  The GTCS council has
 37 members in total (19 elected, 11 nominated and 7 lay members).  The 11

[Redacted] [
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[Redacted]

[Reda
cted]

[Redac
ted]

[Redacted]

[Redacted]

[Reda
cted]

[Reda
cted]

[Redacted]

http://www.bbc.co.uk/news/uk-scotland-35674059


 nominated members include one member from Church of Scotland and one from
 the Roman Catholic Church.
 
Grateful for the Minister’s clearance by 4pm if possible.
 

 
 

 
 

 

[Redacted]

[Redacted]



 

 
 

Curriculum Unit 
Scottish Government 
Commercial Street 
Victoria Quay 
Edinburgh 
EH6 6QQ 
 
10 March 2016 
 
Dear  
 
Scottish Government response to a recent decision by Mr Justice Warby 
 
As discussed at our meeting on 2 March 2016, I would like to seek a response from the Scottish 
Government about a recent judgement of the High Court. 
 

J. Fox & ors Vs Secretary of State for Education 
 
In a recent judgement from the High Court , Mr Justice Warby reaffirmed the following points of human 1

rights jurisprudence: 
 

“39. In carrying out its educational functions the state owes parents a positive duty to respect 
their religious and philosophical convictions; the state has considerable latitude in deciding 
exactly how that duty should be performed, having regard among other things to available 
resources, local conditions and, in particular, the preponderance in its society of particular 
religious views, and their place in the tradition of the country; thus, the state may legitimately 
give priority to imparting knowledge of one religion above all others, where that religion is 
practised or adhered to by a majority in society; but the state has a duty to take care 
information or knowledge included in the curriculum is conveyed in a pluralistic manner; 
subject to certain threshhold requirements, immaterial here, the state must accord equal 
respect to different religious convictions, and to nonreligious beliefs; it is not entitled to 
discriminate between religions and beliefs on a qualitative basis; its duties must be performed 
from a standpoint of neutrality and impartiality as regards the quality and validity of parents’ 
convictions.” 
 

The judgement also addressed the issue of a statutory right to withdraw/optout, which exists in England 
and Wales, and in Scotland: 
 

“79. ...an optout is not an adequate substitute for the provision of an educational programme 
which accords the Parents their right to respect for their convictions. The need to withdraw a 
Child would be a manifestation of the lack of pluralism in question.” 
 

1J Fox and others vs Secretary of State for Education, CO/2167/2015 

 
Humanist Society Scotland | Hayweight House | 23 Lauriston Street | Edinburgh | EH3 9DQ 

0131 281 0885 | www.humanism.scot 
Humanist Society Scotland is a registered Scottish Charity (SC026570) and a  

Scottish Company Limited by Guarantee, registered under Company Number 413697 

[Redacted]

[Re
dact
ed]



 

 
As you will be aware, as this case deals with the Human Rights Act 1988, the jurisprudence is applicable 
to Scotland . 2

 
Current Scottish Government policy on Religious Observance 

 
In the Scottish Government’s 2011 circular , s7 makes reference to the ‘parental right to withdraw’. 3

However it does not make reference to any rights that pupils may themselves have to make a decision 
to optout. 
 
Under the United Nations Convention on the Rights of the Child , children have a right to have their 4

voice heard in decisions which may affect them. 
 
At our meeting on 2 March 2016 you suggested that if children had asked to optout themselves, that 
this should be accommodated by teachers. 
 

Specific questions 
 

1. Does the Scottish Government believe that the human rights jurisprudence advanced by Mr 
Justice Warby in his judgement (CO/2167/2015) have any effect on its current policy on 
Religious Observance (as set out in the 2011 circular)? 

a. If so, will the Scottish Government undertake to published revised guidance in the form 
of a new circular for Head Teachers? 

2. Bearing in mind Mr Justice Warby’s judgement, and the Scottish Government’s obligations 
under Art.12 of the UNCRC, does the Scottish Government consider all or some young people 
to have the right to optout from Religious Observance or Religious and Moral Education (or 
RERC)? 

a. If so, does this right apply to all young people, or young people of a certain age and 
maturity?  

b. If so, will the Scottish Government undertake to published revised guidance in the form 
of a new circular for Head Teachers? 

 
We would be happy to discuss this with you further. 
 
I look forward to hearing from you. 
 
Thanks, 
 
 

 
Head of Communications and Public Affairs 
Humanist Society Scotland 

2 Also applicable through the Scotland Act 1998, as amended. 
3 http://www.educationscotland.gov.uk/Images/rmerercletter_tcm4650439.pdf 
4 http://www.unicef.org.uk/Documents/Publicationpdfs/UNCRC_PRESS200910web.pdf 
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ADVICE FOR: JOHN SWINNEY 

MACCS Case Number: 2016/0018597 Respond by: 7 July 2016 

Correspondent/Organisation: Gordon MacRae, HSS Chief Executive 

Date and time of Event: Anytime – to be confirmed with PO 

Location of Event: N/A 

Overview of invitation and 
audience profile: 

Gordon MacRae is introducing the Cabinet 
Secretary to the Humanist Society Scotland and 
sending congratulations on Mr Swinney’s 
appointment.  However, we feel that this would be 
an ideal opportunity to meet with the HSS given 
recent media attention around the UNCRC and the 
right of children to make the decision to withdraw 
from religious and moral education and religious 
observance.   

Has the Minister been asked 
to attend on behalf of FM? Yes  No  Don’t Know  

RECOMMENDATION: Accept 

Comments: For many years the Cabinet Secretary 
for Education has met with key faith groups yearly to 
discuss how they can contribute to education 
policies.  We consider HSS to be a key stakeholder 
in helping schools to deliver inclusive Religious and 
Moral Education and Religious Observance.   

HSS have criticised the SG for ‘rejecting calls to 
give school pupils the legal right to opt-out of RO in 
schools and are calling on the Scottish Government 
to ultimately amend legislation (the Education 
(Scotland) Act 1980) to allow children to have the 
right to withdraw for RO and by default RME and 
replace RO ‘…………with a more inclusive 
alternative such as Philosophy for Children’. 

Learning Directorate, Curriculum Unit and Education 
Scotland have an open dialogue with HSS on 
developing resources to support delivery instead off 
previously where they would only issue ‘right to 
withdraw’ templates.  The Scottish Government has 
come a long way in developing an active dialogue 
with HSS.   
If recommendation is to accept, has this advice been 
agreed with your Head of Division?  Yes    No   

Has another Minister been 
asked to attend: No. 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 
www.scotland.gov.uk 



Main theme that the event 
supports: 

Religious and Moral Education and Religious 
Observance is about the inclusivity.   

Main purpose of attending:  
 
(Tick as many as apply) 

• Explain new policy or a major policy shift  
• Reinforce or illustrate existing policy  
• Improve relations with stakeholders  
• Encourage participation in consultation  
• Recognise contribution to policy implementation  
• Announce funding  
• Other (please specify):        

Main message to 
communicate: 

Religious and Moral Education in the 21st century 
aims to enable children and young people to explore 
the world’s major religions and views independently 
of religious belief and to consider the challenges 
posed by these beliefs and values.   

Most appropriate type of 
Ministerial input: Meeting. 

Private Office view: 
Date to be confirmed 

Private Office 
contact: Insert Name 

Communications Office view: 
Comments: Comms should always provide a 

view on external events 
Communications 
Office contact: Insert Name and Ext 

Action Officer: 1 July 2016 

 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 
www.scotland.gov.uk   
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  From:   
       Learning: Curriculum Unit 
       22 September 2016 
 
First Minister 
Deputy First Minister and Cabinet Secretary for Education and Skills 
 
RELIGIOUS OBSERVANCE - HUMANIST SOCIETY SCOTLAND V MINISTERS - 
PETITION FOR JUDICIAL REVIEW 
 
Purpose 
 
1. To: 

• respond to the First Minister and Deputy First Minister’s questions, 
• provide initial advice on possible policy options and next steps,   
• seek agreement to lodge a notice with the Court confirming our intention to defend 

the Petition, and 
• seek agreement to engage with the Humanist Society Scotland on the particular 

issues that they have raised.  
 
Priority 
 
2. Urgent. 
 
Background 
 
3. The Humanist Society Scotland (HSS) served a Petition on 14 September seeking 
Judicial Review of a decision by the Scottish Government not to allow young people to opt-
out of Religious Instruction and Religious Observance.  The Petition challenges the decision 
of Ministers not to amend section 9 of the Education (Scotland) Act 1980 and/or the 
guidance on the withdrawal of school pupils from religious instruction and religious 
observance.   
 
4. The First Minister has asked about previous Ministerial input on this issue.  There have 
been various instances in the past few years where religious observance in particular has 
been the subject of correspondence, enquiries and also public petition in the Parliament.  
Mr Russell, Ms Constance and Dr Allan were aware of the sensitivities around policy and 
practice and issued responses on specific matters.  However, current Ministers have not 
been consulted on any potential changes to policy and, subsequently, legislation.  The 
recent correspondence at an official level with HSS explained our existing position in 
relation to the legislation and guidance covering how religious observance is implemented 
in schools. 
 
5. The four specific areas on which the HSS seeks response are that: 

• Section 9 is incompatible with the Convention rights of school pupils who wish to 
exercise their right to withdraw from provision of religious instruction and/or religious 
observance. 

• Ministers have acted ultra vires by failing to propose any amendment to section 9 to 
grant a right to school pupils to withdraw. 

1 
 

[Redacted]



• Ministers have failed to implement their statutory obligations under section 1 of the 
Children and Young People (S) Act 2014 by failing to propose such an amendment 
to section 9. 

• Ministers have acted unreasonably by failing to amend paras 14-16 of the guidance 
to make that advice compatible with the policy set out in their letter of 13 June 2016.  

 
Policy Position 
 
6. The First Minister and Deputy First Minister have asked about the policy position on the 
issue.  There is an important distinction to be drawn between Religious Instruction (now 
commonly known as Religious and Moral Education (RME)) and Religious Observance.  
RME is one of the eight areas of Curriculum for Excellence, where understanding of beliefs, 
practices and philosophies is taught as a class subject.  While the RME curriculum reflects 
the role Christianity has played in shaping the history and traditions of Scotland, teaching 
and learning through RME also allows young people to explore and understand wider 
beliefs and values.  Religious Observance is a whole school activity usually conducted as 
part of school assemblies, defined in 2011 guidance as “community acts which aim to 
promote the spiritual development of all members of the school’s community and express 
and celebrate the shared values of the school community”.   
 
7. Whilst the Petition refers to both Religious Instruction and Religious Observance, we 
understand from our previous engagement with HSS that it generally respects and 
understands the role of RME as a valid part of the curriculum; its concerns tend to centre on 
Religious Observance. 
 
8. We will provide more detailed advice in early October which will include a background 
paper by Education Scotland setting out what is known about the current practice of RME 
and Religious Observance, and the distinction between practice in denominational and non-
denominational schools.  This will also set out the range of views and issues across 
stakeholders with an interest that will be relevant in any debate about revising policy, 
legislation and/or guidance.   
 
9. Prior to the judicial review being received, advice was already being prepared 
requesting Ministers’ views on updating the guidance and the potential for a full review of 
policy and legislation.  

  

 
 

  
 
 
 
 

  
 
 
 
 

 

 
 

[Redacted]

[Redacted]



10.  
 

 
 
Judicial process 
 
11. SGLD litigation team has confirmed that  – our first standing junior – has 
been instructed in this case and has the petition and initial papers.  Both Ministers and the 
Lord Advocate have been provided with the petition and initial papers. 
 
12. There is a deadline of 5 October to lodge a notice that we intend to defend the 
petition or, if we decide to oppose the grant of permission, for the case to proceed to 
lodge Answers.  

 
  

 
13.  

 
 
 
 
 
 
 

 
 

 

  
 

  
 

 
15. It may be helpful to enter in to dialogue with the petitioner to seek mutual agreement on 

ways forward to avoid litigation.  If Ministers agree, this dialogue could take place 
between Counsel for the petitioner and our own Counsel in the first instance, and 
potentially between SG officials and HSS officials, with a view to seeking mutual 
agreement.   

 
Conclusion 

 
16. You are invited to: 

a) Agree that a note of intention to defend the petition be lodged by 5 October, 
b) Note that further detailed advice on the emerging policy options will be provided in 

early October, and 
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c) Agree that direct contact with the HSS should be pursued, with a view to 
establishing a way forward that may address their concerns. 
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From:
To: First Minister; Deputy First Minister and Cabinet Secretary for Education and Skills
Cc: Lord Advocate; Minister for Childcare and Early Years; Minister for Further Education, Higher Education and

 Science; Solicitor General; 
 
 
 
 
 

Subject: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial review - outcome
 notification to FM and DFM - 14 october 2016

Date: 14 October 2016 16:28:23
Attachments: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial review - Update minute

 13 October.docx
Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial review .msg

First Minister

Deputy First Minister and Cabinet Secretary for Education and Skills

HUMANIST SOCIETY SCOTLAND V MINISTERS

JUDICIAL REVIEW OF THE RIGHT TO WITHDRAW FROM RELIGIOUS
 OBSERVANCE

Purpose

1.      To update the First Minister and the Deputy First Minister on the outcome of
 the hearing on permission for the judicial review challenge to proceed which took
 place before Lord Armstrong this morning.  

Timing

2.      Routine- for information only.

Background

3.         This note provides an update on matters discussed in the previous
 submission below dated 13 October 2016.

Hearing on permission

4.         As previously advised, Answers were lodged on behalf of Ministers to
 contest permission. Lord Armstrong had indicated in a note issued prior to the
 hearing that he would be minded to allow the petition to proceed but with a much
 narrower scope. He fixed a hearing to allow parties to address him personally
 before reaching a final decision.  Douglas Ross QC appeared for Ministers and
 David Cobb, Advocate, represented HSS.

5.         Lord Armstrong stated in his note that in relation to the first and second
 pleas-in-law (that section 9 of the Education (Scotland) Act 1980 is incompatible
 with the Convention rights of schools pupils who wish to withdraw from religious
 instruction and/or religious observance at a public school and that Ministers have

[Redacted]

[Redacted]
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		From:   Liza McLean

							Learning: Curriculum Unit

							13 October 2016



First Minister

Deputy First Minister and Cabinet Secretary for Education and Skills



RELIGIOUS OBSERVANCE - HUMANIST SOCIETY SCOTLAND V MINISTERS - PETITION FOR JUDICIAL REVIEW



Purpose



1. To update the First Minister and the Deputy First Minister on progress in the above case:

· The Court has indicated that it is minded to grant only limited permission to the petitioners which would significantly narrow the scope of the judicial review challenge.  However, the Court has scheduled an oral hearing on this point for Friday 14 October which may alter the Court’s view on permission; and

· Contact between Counsel indicates that the Humanist Society Scotland (“the HSS”) is willing to enter into discussions with the Scottish Government about the issues raised in the petition following the Court’s decision on permission.  



Priority



2. Routine – we will update Ministers following the Court’s decision on permission.



Background



3. This note provides an update on matters discussed in my previous minutes of 22 and 29 September in relation to the legal action being brought by the HSS.



Judicial process - Permission



4. Lord Armstrong has undertaken an initial consideration of whether to grant permission for the petition to proceed.



5. His initial view is that permission should be granted to allow the petition to proceed but with a much narrower scope. He has indicated that he is only minded to allow the case to continue in relation to the 4th plea-in-law, which is the challenge relating to the failure of Ministers to amend the guidance on the provision of religious observance in schools to render it compatible with the terms of the letter sent to HSS dated 13 June 2016 (see para 9 below). 



6. However, Lord Armstrong will not make a final decision until he has given parties the opportunity to address him personally.  A hearing has been fixed for Friday 14 October 2016 at 9.30am for parties to address him further on the issues. Douglas Ross QC will be representing Ministers at the hearing. 



7. Litigation colleagues will attend the hearing and report back.  The Court may issue a decision on permission at the hearing or at a later date. 



Likely outcome of hearing on Friday 14 October





8. Although Lord Armstrong has indicated his initial view about permission, that may change following oral arguments on 14 October.  In line with the Answers lodged on 5 October, our Counsel will argue at the permission hearing that permission should also be refused in relation to the 4th plea-in-law with the result that the entire petition should be refused.  We presume that Counsel for the HSS will argue that, contrary to the Court’s initial views, permission should be granted on all fronts.



9. If permission is narrowed so that the judicial review challenge proceeds only on the 4th plea-in-law, then this would strengthen the SG negotiating hand when it comes to encouraging the HSS to abandon or sist the petition for discussions to take place.   All that the HSS could hope to achieve from a narrowed judicial review would be a finding that the Scottish Ministers erred in law in failing to update the 2011 circular in line with the following passage of the letter dated 13 June 2016, in particular the highlighted section:



“…schools should provide parents with sufficient information on which to base a decision about whether or not to exercise this right.  In doing so, schools must ensure that parents are aware of the content of the religious and moral education and religious observance that the school wishes to undertake since, without this aspect of their education, learners will not enjoy the full benefits of Curriculum for Excellence.  Making parents aware of the content of the religious and moral education that the school provides will involve highlighting its pluralistic nature.



There is no equivalent statutory right to withdraw afforded to children and young people.  However many schools will find it helpful and sensible to include young people in any discussions about opting out, ensuring their wishes are aired.  This seems especially relevant as young people become older and take more responsibility for their own learning.”



10. Such an update would be at the conservative end of the spectrum of any guidance update that the Scottish Government may wish to undertake.  A separate submission on the range of policy options available will go to Ministers  in due course.



Early discussion with HSS



11. Our Counsel, Douglas Ross, has now spoken with Counsel for the petitioner, David Cobb, to indicate, without providing any assurances, that once the permission hearing has been concluded we are willing to listen to their views on the issues raised in the petition.  



12. Counsel for HSS seemed to be interested in and open to having a further discussion with our Counsel.



13. Once the permission hearing is concluded and we know what the terms of the petition going forward will be, we will therefore plan to engage with HSS to discuss their aims and what may be viable from our perspective.  



14. We will provide more advice to Ministers about how such negotiations could now proceed, including seeking a steer on policy options which Ministers are comfortable with, in terms of a review of guidance and also alluding to the bigger issues around more far-reaching legislative reform.



15. Subject to views from Ministers, we would envisage aiming to reach an agreement with HSS about conducting a revision of the guidance.  As well as achieving full clarity around the SG position and supporting practitioners in schools, we would aim thereby to persuade HSS to either sist or abandon their proceedings.



Policy options on RO, RME and related matters – independent of the JR



16. Notwithstanding what may now happen in relation to the legal action, it is our view that it will be beneficial for pupils in Scottish schools and for our continued constructive relationships with stakeholders, that we maintain our dialogue with the HSS and others on these matters.  If an outcome of discussions is an agreement to amend the guidance to some extent, then the process of doing so will need to involve consultation with other stakeholders as well as the HSS. 



17. It may be that in due course Ministers decide in favour of a broader review of policy, legislation and practice related to religion in schools.  As we have already indicated, the legislation underpinning these areas of school activity is arguably antiquated in its nature, and there may be sound arguments for undertaking a thorough review, likely to lead to changes via primary legislation.  It will be very helpful if any decisions about this can be taken independent of legal action and on a timescale dictated by Ministers.



Conclusion



18. You are invited to note:

a) That the Court will take a decision on permission following an oral hearing on Friday 14 October 2016;

b) That HSS have indicated via their Counsel that they would be open to discussing matters in the petition with SG following a decision on permission; and

c) That further detailed advice on the emerging policy options will be provided soon, likely to focus on the potential to satisfy the HSS’s wishes by revising guidance (in consultation with stakeholders more widely).



LIZA MCLEAN

Learning: Curriculum, Qualifications and Gaelic

x47573		13 October 2016
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		From:   Liza McLean

							Learning: Curriculum Unit

							13 October 2016



First Minister

Deputy First Minister and Cabinet Secretary for Education and Skills



RELIGIOUS OBSERVANCE - HUMANIST SOCIETY SCOTLAND V MINISTERS - PETITION FOR JUDICIAL REVIEW



Purpose



1. To update the First Minister and the Deputy First Minister on progress in the above case:

· The Court has indicated that it is minded to grant only limited permission to the petitioners which would significantly narrow the scope of the judicial review challenge.  However, the Court has scheduled an oral hearing on this point for Friday 14 October which may alter the Court’s view on permission; and

· Contact between Counsel indicates that the Humanist Society Scotland (“the HSS”) is willing to enter into discussions with the Scottish Government about the issues raised in the petition following the Court’s decision on permission.  



Priority



2. Routine – we will update Ministers following the Court’s decision on permission.



Background



3. This note provides an update on matters discussed in my previous minutes of 22 and 29 September in relation to the legal action being brought by the HSS.



Judicial process - Permission



4. Lord Armstrong has undertaken an initial consideration of whether to grant permission for the petition to proceed.



5. His initial view is that permission should be granted to allow the petition to proceed but with a much narrower scope. He has indicated that he is only minded to allow the case to continue in relation to the 4th plea-in-law, which is the challenge relating to the failure of Ministers to amend the guidance on the provision of religious observance in schools to render it compatible with the terms of the letter sent to HSS dated 13 June 2016 (see para 9 below). 



6. However, Lord Armstrong will not make a final decision until he has given parties the opportunity to address him personally.  A hearing has been fixed for Friday 14 October 2016 at 9.30am for parties to address him further on the issues. Douglas Ross QC will be representing Ministers at the hearing. 



7. Litigation colleagues will attend the hearing and report back.  The Court may issue a decision on permission at the hearing or at a later date. 



Likely outcome of hearing on Friday 14 October





8. Although Lord Armstrong has indicated his initial view about permission, that may change following oral arguments on 14 October.  In line with the Answers lodged on 5 October, our Counsel will argue at the permission hearing that permission should also be refused in relation to the 4th plea-in-law with the result that the entire petition should be refused.  We presume that Counsel for the HSS will argue that, contrary to the Court’s initial views, permission should be granted on all fronts.



9. If permission is narrowed so that the judicial review challenge proceeds only on the 4th plea-in-law, then this would strengthen the SG negotiating hand when it comes to encouraging the HSS to abandon or sist the petition for discussions to take place.   All that the HSS could hope to achieve from a narrowed judicial review would be a finding that the Scottish Ministers erred in law in failing to update the 2011 circular in line with the following passage of the letter dated 13 June 2016, in particular the highlighted section:



“…schools should provide parents with sufficient information on which to base a decision about whether or not to exercise this right.  In doing so, schools must ensure that parents are aware of the content of the religious and moral education and religious observance that the school wishes to undertake since, without this aspect of their education, learners will not enjoy the full benefits of Curriculum for Excellence.  Making parents aware of the content of the religious and moral education that the school provides will involve highlighting its pluralistic nature.



There is no equivalent statutory right to withdraw afforded to children and young people.  However many schools will find it helpful and sensible to include young people in any discussions about opting out, ensuring their wishes are aired.  This seems especially relevant as young people become older and take more responsibility for their own learning.”



10. Such an update would be at the conservative end of the spectrum of any guidance update that the Scottish Government may wish to undertake.  A separate submission on the range of policy options available will go to Ministers  in due course.



Early discussion with HSS



11. Our Counsel, Douglas Ross, has now spoken with Counsel for the petitioner, David Cobb, to indicate, without providing any assurances, that once the permission hearing has been concluded we are willing to listen to their views on the issues raised in the petition.  



12. Counsel for HSS seemed to be interested in and open to having a further discussion with our Counsel.



13. Once the permission hearing is concluded and we know what the terms of the petition going forward will be, we will therefore plan to engage with HSS to discuss their aims and what may be viable from our perspective.  



14. We will provide more advice to Ministers about how such negotiations could now proceed, including seeking a steer on policy options which Ministers are comfortable with, in terms of a review of guidance and also alluding to the bigger issues around more far-reaching legislative reform.



15. Subject to views from Ministers, we would envisage aiming to reach an agreement with HSS about conducting a revision of the guidance.  As well as achieving full clarity around the SG position and supporting practitioners in schools, we would aim thereby to persuade HSS to either sist or abandon their proceedings.



Policy options on RO, RME and related matters – independent of the JR



16. Notwithstanding what may now happen in relation to the legal action, it is our view that it will be beneficial for pupils in Scottish schools and for our continued constructive relationships with stakeholders, that we maintain our dialogue with the HSS and others on these matters.  If an outcome of discussions is an agreement to amend the guidance to some extent, then the process of doing so will need to involve consultation with other stakeholders as well as the HSS. 



17. It may be that in due course Ministers decide in favour of a broader review of policy, legislation and practice related to religion in schools.  As we have already indicated, the legislation underpinning these areas of school activity is arguably antiquated in its nature, and there may be sound arguments for undertaking a thorough review, likely to lead to changes via primary legislation.  It will be very helpful if any decisions about this can be taken independent of legal action and on a timescale dictated by Ministers.



Conclusion



18. You are invited to note:

a) That the Court will take a decision on permission following an oral hearing on Friday 14 October 2016;

b) That HSS have indicated via their Counsel that they would be open to discussing matters in the petition with SG following a decision on permission; and

c) That further detailed advice on the emerging policy options will be provided soon, likely to focus on the potential to satisfy the HSS’s wishes by revising guidance (in consultation with stakeholders more widely).
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		From:   Liza McLean


							Learning: Curriculum Unit


							22 September 2016





First Minister


Deputy First Minister and Cabinet Secretary for Education and Skills





RELIGIOUS OBSERVANCE - HUMANIST SOCIETY SCOTLAND V MINISTERS - PETITION FOR JUDICIAL REVIEW





Purpose





1. To:


· respond to the First Minister and Deputy First Minister’s questions,


· provide initial advice on possible policy options and next steps,  


· seek agreement to lodge a notice with the Court confirming our intention to defend the Petition, and


· seek agreement to engage with the Humanist Society Scotland on the particular issues that they have raised. 





Priority





2. Urgent.





Background





3. The Humanist Society Scotland (HSS) served a Petition on 14 September seeking Judicial Review of a decision by the Scottish Government not to allow young people to opt-out of Religious Instruction and Religious Observance.  The Petition challenges the decision of Ministers not to amend section 9 of the Education (Scotland) Act 1980 and/or the guidance on the withdrawal of school pupils from religious instruction and religious observance.  





4. The First Minister has asked about previous Ministerial input on this issue.  There have been various instances in the past few years where religious observance in particular has been the subject of correspondence, enquiries and also public petition in the Parliament.  Mr Russell, Ms Constance and Dr Allan were aware of the sensitivities around policy and practice and issued responses on specific matters.  However, current Ministers have not been consulted on any potential changes to policy and, subsequently, legislation.  The recent correspondence at an official level with HSS explained our existing position in relation to the legislation and guidance covering how religious observance is implemented in schools.





5. The four specific areas on which the HSS seeks response are that:


· Section 9 is incompatible with the Convention rights of school pupils who wish to exercise their right to withdraw from provision of religious instruction and/or religious observance.


· Ministers have acted ultra vires by failing to propose any amendment to section 9 to grant a right to school pupils to withdraw.


· Ministers have failed to implement their statutory obligations under section 1 of the Children and Young People (S) Act 2014 by failing to propose such an amendment to section 9.


· Ministers have acted unreasonably by failing to amend paras 14-16 of the guidance to make that advice compatible with the policy set out in their letter of 13 June 2016. 





Policy Position





6. The First Minister and Deputy First Minister have asked about the policy position on the issue.  There is an important distinction to be drawn between Religious Instruction (now commonly known as Religious and Moral Education (RME)) and Religious Observance.  RME is one of the eight areas of Curriculum for Excellence, where understanding of beliefs, practices and philosophies is taught as a class subject.  While the RME curriculum reflects the role Christianity has played in shaping the history and traditions of Scotland, teaching and learning through RME also allows young people to explore and understand wider beliefs and values.  Religious Observance is a whole school activity usually conducted as part of school assemblies, defined in 2011 guidance as “community acts which aim to promote the spiritual development of all members of the school’s community and express and celebrate the shared values of the school community”.  





7. Whilst the Petition refers to both Religious Instruction and Religious Observance, we understand from our previous engagement with HSS that it generally respects and understands the role of RME as a valid part of the curriculum; its concerns tend to centre on Religious Observance.





8. We will provide more detailed advice in early October which will include a background paper by Education Scotland setting out what is known about the current practice of RME and Religious Observance, and the distinction between practice in denominational and non-denominational schools.  This will also set out the range of views and issues across stakeholders with an interest that will be relevant in any debate about revising policy, legislation and/or guidance.  





9. Prior to the judicial review being received, advice was already being prepared requesting Ministers’ views on updating the guidance and the potential for a full review of policy and legislation.  This work, along with early discussions between SGLD and Learning Directorate, suggest that the following policy options may emerge:  


a) Defend the petition in its entirety, on the basis that policy, legislation and guidance are fit for purpose in their current forms.


b) Seek to reach agreement with the petitioner such that SG commits to revising the guidance on Religious Observance so as to better reflect a modern interpretation of the legislation, including giving a stronger role for young people in decisions about withdrawing or participating in Religious Observance.  This option could not however give a statutory right to withdraw to a child and would leave the right of parental withdrawal intact. 


c) Seek to reach agreement with the petitioner such that SG commits to revising the guidance as above, and also commits to a full review of the policy, including public consultation, with a view to updating legislation in the next available vehicle (i.e. the year 2 bill which is pencilled in for any legislative response to the governance review).





10. There is therefore the option - subject to Ministerial views on the further advice that will be provided - to review the current position with a view to persuading HSS to abandon their proceedings.





Judicial process





11. SGLD litigation team has confirmed that Douglas Ross – our first standing junior – has been instructed in this case and has the petition and initial papers.  Both Ministers and the Lord Advocate have been provided with the petition and initial papers.





12. There is a deadline of 5 October to lodge a notice that we intend to defend the petition or, if we decide to oppose the grant of permission, for the case to proceed to lodge Answers.  Counsel is considering the question of whether Ministers should oppose the grant of permission and will confirm his views by approximately 30 September.  The test the Court applies to determine whether permission should be granted is whether the applicant has sufficient interest in the subject matter of the application and the application has a real prospect of success.  Counsel’s initial view is that we are unlikely to be successful in opposing permission.  





13. Unless Counsel recommends that we should lodge Answers to contest permission, SGLD advises that we should lodge a notice of our intention to defend because the Petition includes a number of points that we would not concede.  This is regardless of what decision Ministers come to subsequently about whether to seek an alternative approach with a view to persuading HSS to abandon their proceedings.  An example point that we would not concede is the suggestion that section 9 of the 1980 Act is ultra vires – while we accept that section 9 is archaic in its language we would not accept that it is in breach of ECHR.  Even if we were to wish to update policy and/or modernise the legislation, it would be unhelpful to suggest that we would accept a declaration that our failure to update was ultra vires.





14. SGLD litigation team will discuss further with Counsel:


· Whether any objections should be lodged to the petitioners being given permission to proceed with the petition.


· What the prospects would be of asking the court to sist the action once Answers or the notice to defend has been lodged.  If the court were to agree to this (preferably with the agreement of the petitioners) it potentially allows an additional 4 or 8 weeks for preparations and/or dialogue with the petitioner about possible ways forward to avoid litigation.





15. It may be helpful to enter in to dialogue with the petitioner to seek mutual agreement on ways forward to avoid litigation.  If Ministers agree, this dialogue could take place between Counsel for the petitioner and our own Counsel in the first instance, and potentially between SG officials and HSS officials, with a view to seeking mutual agreement.  





Conclusion





16. You are invited to:


a) Agree that a note of intention to defend the petition be lodged by 5 October,


b) Note that further detailed advice on the emerging policy options will be provided in early October, and


c) Agree that direct contact with the HSS should be pursued, with a view to establishing a way forward that may address their concerns.
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Liza,







FM has noted the submission and commented that she is not sure if there has been any ministerial input into this issue before now as she is not sure we are on strong ground with this either legally or morally in trying to deny young people, (particularly those over 16) the right not to take part in religious education if they so choose. FM would like to know if there is an option of giving a commitment to review the position and seeking to avert legal action?







Grateful for advice.







Kindest regards







Martin 
Martin Ward 
DPS/First Minister of Scotland
0131 244 0760 
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PS/Deputy First Minister







As discussed, please see attached 2 page submission plus attachment.  







The submission advises that Scottish Ministers have today been served with the attached Petition on behalf of the Humanist Society Scotland challenging the decision of Ministers not to amend section 9 of the 1980 Act and/or the guidance on the withdrawal of school pupils from religious instruction and religious observance.  







It is therefore marked immediate.







Kind regards,







Liza
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		From:   Liza McLean



							Learning: Curriculum Unit



							14 September 2016











Deputy First Minister and Cabinet Secretary for Education and Skills







RELIGIOUS OBSERVANCE - HUMANIST SOCIETY SCOTLAND V MINISTERS - PETITION FOR JUDICIAL REVIEW







Purpose







1. For the Deputy First Minister to note that Scottish Ministers have today been served with a Petition for judicial review on behalf of the Humanist Society Scotland.  







Priority







1. Immediate.







Background







1. The Deputy First Minister will be aware that the Humanist Society Scotland issued a press release on Monday 12 September advising their intention to seek a Judicial Review of a decision by the Scottish Government not to allow young people to opt-out of religious observance.







1. The Petition has been served today - attached separately - and it challenges the decision of Ministers not to amend section 9 of the 1980 Act and/or the guidance on the withdrawal of school pupils from religious instruction and religious observance. 







1.  We have 21 days from today to decide whether we want to lodge Answers to put forward arguments why permission should not be granted for the petition to proceed.  If we are going to participate in the permission stage it will be necessary to lodge Answers by 5 October 2016.  It is a matter for the Court to decide whether permission should be granted and it will take into account representations from any of the parties. 







1. We will be meeting with colleagues in the Directorate for Legal Services and will provide further advice, including policy advice, to Ministers shortly.







Recommendation







7. 	For the Deputy First Minister to note that Scottish Ministers have today been served with a Petition for judicial review on behalf of the Humanist Society Scotland.
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Liza,







DFM has noted your submission and has asked have any recent policy decisions been taken on this – or is this a challenge to long-standing education policy material? The DFM would like some overall advice on this please.







Many thanks,



Sarah







Sarah Buchanan |Deputy Private Secretary to John Swinney MSP | Deputy First Minister of Scotland and Cabinet Secretary for Education & Skills | Scottish Government | St Andrew's House | Edinburgh | EH1 3DG | T: 0131 244 4005 | E: DFMCSE@gov.scot







All e-mails and attachments sent by a Ministerial Private Office to another official on behalf of a Minister relating to a decision, request or comment made by a Minister, or a note of a Ministerial meeting, must be filed appropriately by the primary recipient.  Private Offices do not keep official records of such e-mails or attachments.
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PS/Deputy First Minister







As discussed, please see attached 2 page submission plus attachment.  







The submission advises that Scottish Ministers have today been served with the attached Petition on behalf of the Humanist Society Scotland challenging the decision of Ministers not to amend section 9 of the 1980 Act and/or the guidance on the withdrawal of school pupils from religious instruction and religious observance.  







It is therefore marked immediate.







Kind regards,







Liza
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 acted ultra vires by failing to amend the provision to make it compatible), as the
 Petitioners cannot claim victim status in terms of Article 34 of the European
 Convention on Human Rights they have no standing to challenge the compatibility
 of legislation, or acts or omissions of Ministers, with Convention rights. Lord
 Armstrong considered that in relation to the third plea-in-law (that Ministers had
 failed in their statutory duties in terms of section 1 of the Children and Young
 People (Scotland) Act 2014 by not proposing any amendment to section 9 of the
 1980 Act), on the basis of the facts set out in the letter sent by the Scottish
 Government to the Petitioners dated 13 June 2016, it is plain that Ministers had
 complied with their statutory obligations under the 2014 Act in reaching their
 decision and therefore that challenge had no real prospects of success.

6.         The Petitioners’ Counsel confirmed prior to the hearing that it would not be
 disputing Lord Armstrong’s conclusions on their first to third pleas-in-law. The only
 point remaining was whether the petition should continue in relation to the fourth
 plea-in-law, which is the challenge relating to the failure of Ministers to amend the
 guidance on the provision of religious observance in schools to render it
 compatible with the terms of the letter sent to HSS dated 13 June 2016. They
 argued that although the letter dated 13 June 2016 provided that many schools
 would find it helpful to include young people in any discussions about opting out,
 whilst acknowledging that there is no statutory right to withdraw afforded to
 children, the relevant policy is silent on the involvement of the child in this
 process. Our Counsel, Douglas Ross QC, argued that permission should be
 refused in relation to the fourth plea-in-law with the result that the entire petition
 would not proceed as the issue identified by the Petitioners does not raise a
 sharply defined point of law and therefore they do not have a real prospect of
 success. The Petitioners had not put forward any averments in support of their
 claim that the failure to amend the guidance amounts to an error in law. Counsel
 for the Petitioners conceded that strictly speaking it may not be correct to
 describe the guidance as erroneous but argued that what is set out in the
 guidance and the letter is significantly different. The test of a real prospect of
 success was a low hurdle and on that basis permission should be granted for the
 remainder of their challenge to continue.

7.         Lord Armstrong concluded that permission should be granted for the
 petition to proceed but in relation to the fourth plea-in-law only. The Court has
 issued a timetable for further procedure and decided to reserve the expenses of
 today’s hearing. Answers require to be lodged by 27 October, adjustments and
 Notes of Argument have to be prepared by 10 November, a procedural hearing
 has been fixed for 24 November and the hearing on the petition is scheduled for
 11 January 2017. Our Counsel has already advised Counsel for the Petitioners
 that we are willing to discuss the issues raised in the petition following the hearing
 today. 
 
 
  The Deputy First Minister has
 advised that he would like to discuss the case with officials, and full advice on the
 issues presented by the case and possible options will be provided for that
 meeting.

8.         Notwithstanding the Court’s decision on permission in this case, it is

[Redacted]



 possible that a case could arise in the future where a petitioner has a specific
 grievance, for example, a pupil wishes to withdraw from religious observance
 contrary to the wishes of their parent. 
 
 

9.      Ministers will be aware of the press coverage and most recent letter from
 HSS requesting a meeting with the Deputy First Minister in relation to the senior
 school pupils who were given detention at Taylor High, Motherwell.  The local
 authority position as we understand it is that these cases have been dealt with as
 truancy in accordance with school rules. However, it has been reported in the
 press in the context of the lack of right of withdrawal for pupils, over 16,  who wish
 to withdraw from religious observance.  The event which the pupils truanted from
 was a memorial service and catholic mass arranged by a denominational school
 as a religious observance.  
 
 
  

Recommendation

10.         You are invited to note that the Court has decided to grant permission for
 the judicial review petition to proceed but on a much narrower scope. Further
 detailed advice on the emerging policy options to inform our discussions with HSS
 will be provided shortly.

Kind Regards

         

_____________________________________________
From:
Sent: 13 October 2016 16:03
To: First Minister; Deputy First Minister and Cabinet Secretary for Education and Skills
Cc: Lord Advocate; Minister for Childcare and Early Years; Minister for Further Education, Higher
 Education and Science; Solicitor General; 
 
 

 
 
Subject: Religious Observance - Humanist Society Scotland v Ministers - Petition for judicial review

[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]

[Redacted]



PS/First Minister

PS/Deputy First Minister

Further to previous note dated 22 September (attached for reference),
 please see a further submission attached.

Kind regards,

 

 

 

[Redacted]

[Redacted]

[Redacted]

[Redacted]
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	4. The First Minister has asked about previous Ministerial input on this issue.  There have been various instances in the past few years where religious observance in particular has been the subject of correspondence, enquiries and also public petitio...
	5. The four specific areas on which the HSS seeks response are that:
	6. The First Minister and Deputy First Minister have asked about the policy position on the issue.  There is an important distinction to be drawn between Religious Instruction (now commonly known as Religious and Moral Education (RME)) and Religious O...
	7. Whilst the Petition refers to both Religious Instruction and Religious Observance, we understand from our previous engagement with HSS that it generally respects and understands the role of RME as a valid part of the curriculum; its concerns tend t...
	8. We will provide more detailed advice in early October which will include a background paper by Education Scotland setting out what is known about the current practice of RME and Religious Observance, and the distinction between practice in denomina...
	9. Prior to the judicial review being received, advice was already being prepared requesting Ministers’ views on updating the guidance and the potential for a full review of policy and legislation.  This work, along with early discussions between SGLD...
	10. There is therefore the option - subject to Ministerial views on the further advice that will be provided - to review the current position with a view to persuading HSS to abandon their proceedings.
	11. SGLD litigation team has confirmed that Douglas Ross – our first standing junior – has been instructed in this case and has the petition and initial papers.  Both Ministers and the Lord Advocate have been provided with the petition and initial pap...
	12. There is a deadline of 5 October to lodge a notice that we intend to defend the petition or, if we decide to oppose the grant of permission, for the case to proceed to lodge Answers.  Counsel is considering the question of whether Ministers should...
	13. Unless Counsel recommends that we should lodge Answers to contest permission, SGLD advises that we should lodge a notice of our intention to defend because the Petition includes a number of points that we would not concede.  This is regardless of ...
	14. SGLD litigation team will discuss further with Counsel:
	Conclusion
	16. You are invited to:
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