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Introduction 

Purpose of report 

1. The Scottish Government has a longstanding commitment to keep the Freedom 
of Information (Scotland) Act 2002 (FOISA) under review, and this includes 
considering extending its coverage where it is appropriate to do so. The Scottish 
Ministers have powers under FOISA to extend its coverage by making subordinate 
legislation. The main power to do so is in section 5 of FOISA (the section 5 power). 

2. The Scottish Ministers are required to lay a report before the Scottish 
Parliament every two years about the exercise of the section 5 power, in accordance 
with section 7A of FOISA. This requirement came into force on 31 May 2013, with 
the first report due on 31 October 2015. The second report was laid on 31 October 
2017. 

3. This third report covers the period from 1 November 2017 to 31 October 2019 
(the reporting period). 

The Freedom of Information (Scotland) Act 2002 

4. FOISA came into force on 1 January 2005. It provides a statutory right of 
access to information held by Scottish public authorities. These range from the 
Scottish Parliament and the Scottish Government to local authorities, NHS boards, 
higher and further education institutions, doctors and dentists, among others. 

5. Requested information must be provided unless it is subject to one or more 
exemptions, as set out in FOISA. If a requester is dissatisfied with the response 
received to a request or does not receive a response, he or she can ask the authority 
to review its decision or handling of the request. 

6. The Scottish Information Commissioner both promotes and enforces FOISA. 
Requesters who remain dissatisfied with the conclusions of an authority’s review of 
their request can appeal to the Commissioner for a decision. 

7. The Scottish Government’s longstanding approach to freedom of information 
law is set out in its Six Principles of FOI. The second principle enshrines the 
incremental approach adopted by the Scottish Ministers towards reform of FOISA: 

[The Scottish Government] operates within the Freedom of Information 
(Scotland) Act 2002 rather than proposing significant changes to it, but 
adjusts the regime where it is necessary and sensible to do so. The Act 
must operate well for both members of the public and Scottish public 
authorities. We will keep the Act under review by promoting good 
practice within existing frameworks and considering extending 
coverage. 

8. As part of this principle, the Scottish Government keeps under review the 
coverage of FOISA.  

  

https://www.gov.scot/publications/guide-to-information/
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The section 5 power 

9. When the Scottish Ministers make a section 5 order, the order designates a 
person or body as a Scottish public authority for the purposes of FOISA. A section 5 
order can designate persons or bodies that: 

(a) appear to the Scottish Ministers to exercise functions of a public nature; or 

(b) provide, under a contract with a Scottish public authority, a service whose 
provision is a function of that authority. 

10. It is not possible to designate a person or body if it is already listed in schedule 
1 or could be added to that schedule instead (section 4 of FOISA explains who can 
be added to schedule 1) or if it is a public body or the holder of a public office. 

11. In other words, designation under section 5 is for persons or bodies that are not 
themselves public, but either exercise functions of a public nature or have a contract 
with a Scottish public authority to provide a service which is a function of that 
authority. 
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Exercise of the section 5 power 

12. Section 7A(4) requires the Scottish Government to state whether the section 5 
power has been exercised during the reporting period. Where it has been used, we 
are also required to explain how it has been exercised, and why. 

13. Throughout the reporting period, the main focus of the Scottish Government 
has been on extending the coverage of FOISA to registered social landlords. This 
delivers a longstanding commitment given by the Minister in charge of the Freedom 
of Information (Scotland) Bill at Stage 3, in 2001. 

14. In December 2016, we announced a consultation on extending FOISA to 
registered social landlords. We published an interim report on the outcome of that 
consultation in June 2017. It was followed in December 2017 by a further 
consultation on the terms of a draft order extending FOISA to registered social 
landlords and their subsidiaries. Our response to that consultation was published in 
February 2019. 

15. The Scottish Ministers laid one draft order under section 5 before the Scottish 
Parliament, on 7 February 2019. The draft order was approved by the Parliament on 
3 April 2019, and subsequently the order was made by the Scottish Ministers on 17 
April 2019 as The Freedom of Information (Scotland) Act 2002 (Designation of 
Persons as Scottish Public Authorities) Order 2019. 

16. That order designates registered social landlords and their subsidiaries as 
Scottish public authorities for the purposes of FOISA. However, this applies only to 
information that they hold about certain of their functions as mentioned in the order. 
Those functions are activities in relation to housing services (with some exceptions) 
and the supply of information to the Scottish Housing Regulator about financial well-
being and standards of governance. Further information about the order is available 
in its policy note. 

17. The order comes into force on 11 November 2019. It is the third such order, 
with previous orders made in 2013 and 2016. 

18. As with previous extensions, we will conduct an exercise one year after it 
comes into force to assess the results of extending the coverage of FOISA. This will 
involve inviting the new Scottish public authorities to comment on their experience of 
designation, both in terms of preparation and in relation to the practical impact. 

 

https://www.gov.scot/publications/consultation-extending-coverage-freedom-information-scotland-act-2002-registered-social/
https://www.gov.scot/publications/consultation-extending-coverage-freedom-information-scotland-act-2002-registered-social-9781788510783/
https://www.gov.scot/publications/consultation-draft-order-extending-coverage-freedom-information-scotland-act-2002/pages/0/
https://www.gov.scot/publications/consultation-response-paper-freedom-information-extension-coverage-registered-social-landlords/
http://www.legislation.gov.uk/ssi/2019/143/made
http://www.legislation.gov.uk/ssi/2019/143/made
http://www.legislation.gov.uk/ssi/2019/143/policy-note/contents
http://www.legislation.gov.uk/ssi/2013/278/made
http://www.legislation.gov.uk/ssi/2016/139/made
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Other work undertaken during the reporting period 

19. In the second section 5 report, laid before the Scottish Parliament in October 
2017, we outlined our intention to assess options for further section 5 orders with the 
objective of ensuring coverage is robust and reflects changing patterns of public 
service delivery. In particular, we indicated that we would: 

(a) explore whether certain organisations – or classes of organisation – 
delivering health and social care functions, but currently not subject to 
the Act, should be brought within scope of the legislation 

(b) liaise with Audit Scotland for our joint interests in its project assessing the 
delivery of council services by arms-length external organisations 
(some of which were designated in the first section 5 order)   

(c) engage with the third sector because third sector bodies can be 
publicly funded to exercise functions which may be considered to be 
of a public nature, or to provide services which are functions of an 
authority 

20. In relation to the delivery of health and social care functions, officials have 
engaged with a range of internal and external stakeholders to build a clearer picture 
in relation to both health functions and social care functions that might be brought 
within the scope of FOISA. It has emerged that many organisations delivering these 
functions would only be eligible for partial designation under FOISA (because they 
have both public and private functions). It has also emerged that their public 
functions tend to arise via contracts with Health Boards or local authorities. 

21. We have liaised with Audit Scotland as indicated. We do not consider that this 
has identified any obvious weaknesses in the current designation of certain arms-
length external organisations (as contained in The Freedom of Information 
(Scotland) Act 2002 (Designation of Persons as Scottish Public Authorities) Order 
2013). We have also observed that there may be signs that some local authorities 
are bringing services back in-house from arms-length external organisations, 
restoring information rights in the process. 

22. In relation to third sector bodies, our initial discussions have revealed a very 
diverse landscape across Scotland. Not all third sector bodies receive public funds, 
and some may receive them only in relation to a proportion of their work or for a 
limited period. If a charity were designated on the basis that it received public 
funding, and then its funding sources changed, we consider that this would give rise 
to difficult questions, particularly if the source of funding changed on a semi-regular 
or cyclical basis. Much of the interest around third sector organisations appears to be 
where they deliver services on behalf of Scottish public authorities.  

23. On 20 June 2018, the Scottish Parliament agreed (among other things) that 
“…the Scottish Government should consult on proposals to further extend coverage 
of Scotland’s freedom of information legislation, for example, to companies 
providing services on behalf of the public sector.” 

24. The Government subsequently included a commitment in its Programme for 
Government 2018-19 to consult on proposals to extend FOISA, for example to 

http://www.legislation.gov.uk/ssi/2013/278/contents/made
http://www.legislation.gov.uk/ssi/2013/278/contents/made
http://www.legislation.gov.uk/ssi/2013/278/contents/made
https://www.gov.scot/publications/delivering-today-investing-tomorrow-governments-programme-scotland-2018-19/
https://www.gov.scot/publications/delivering-today-investing-tomorrow-governments-programme-scotland-2018-19/
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companies providing services on behalf of the public sector, and on 30 August 2019, 
we announced a consultation on extending the coverage of FOISA, focusing on 
organisations that provide services on behalf of the public sector. This consultation 
closes on 22 November 2019. We consider that this consultation not only responds 
to the Parliament’s motion, but also addresses (at least in part) our stated intention 
to investigate further extending coverage to those involved in the delivery of health 
and social care function and third sector bodies. 

Future intentions for use of the section 5 power 

25. The extension of coverage of FOISA to registered social landlords and their 
subsidiaries on 11 November 2019 falls just outwith the reporting period. We would 
like to acknowledge the extensive efforts made by the Scottish Information 
Commissioner and his staff, and by the new Scottish public authorities, to ensure 
that they are fully prepared for the extension of information rights. 

26. The present consultation on extending the coverage of FOISA seeks to 
establish the potential range of persons who may be identified as providing services 
on behalf of a Scottish public authority, and to inform how the Scottish Government 
might prioritise designating them. We anticipate that our consultation response will 
be published in Spring 2020, and that it will inform how the Ministers might prioritise 
further designation. 

27. We note that as specific orders to extend FOISA are considered, further, 
targeted consultation will follow with the candidates for inclusion, in order to 
discharge the Scottish Ministers’ statutory duty to consult every person to whom the 
section 5 order relates or persons appearing to the Ministers to represent the 
affected persons1. 

 

                                            

1 Section 5(5)(a) of FOISA. 

https://consult.gov.scot/constitution-and-cabinet/freedom-of-information-extension-of-coverage/
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Conclusion 

28. As the first of our Six Principles of FOI sets out, the Scottish Government 
supports FOI as an essential part of open democratic government and responsive 
public services. We are therefore committed to making effective use of the powers in 
FOISA, including the section 5 power. 

29. The section 5 power is used to protect and maintain existing information rights 
(as with the 2013 extension to certain arms-length external organisations) as well as 
expanding those rights further. This reflects the ever-evolving nature of the public 
sector and its delivery mechanisms. 

30. Throughout the present reporting period, our principal focus has been on 
delivering the longstanding commitment to extend the coverage of FOISA to 
registered social landlords and their subsidiaries. Towards the end of the reporting 
period, our attention has turned to the next phase of extension of coverage, which 
focuses broadly on the potential for extension to organisations delivering services on 
behalf of the public sector. 

31. We look forward to considering the consultation responses and then setting out 
next steps in the Spring. We will continue to assess options for future section 5 
orders with the objective of ensuring coverage is robust and reflects changing 
patterns of public service delivery. 
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